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S U B M I S S I O N 
a written submission by way of objection

BILL TULLOCH BSC [ARCH] BARCH [HONS1] UNSW RIBA Assoc RAIA

prepared for 

STEPHEN ODELL, LOTS 3 & 4, 12 ROCKWALL CRESCENT, POTTS POINT
SUSIE SHARROCK, LOT 5, 1/14 ROCKWALL CRESCENT, POTTS POINT

SUZANNE COLE & TONY CARGENLUTTI, LOT 6, 2/14 ROCKWALL CRESCENT, POTTS 
POINT

19 JUNE 2023
CITY OF SYDNEY
TOWN HALL HOUSE
LEVEL 2, 456 KENT STREET
SYDNEY 2000

council@cityofsydney.nsw.gov.au

RE: D/2023/1289  
ST VINCENT’S COLLEGE, 1 CHALLIS AVENUE, POTTS POINT, NSW 
WRITTEN SUBMISSION: LETTER OF OBJECTION 
SUBMISSION: TULLOCH

Dear Sir,

This document is a written submission by way of objection lodged under Section 4.15 
of the EPAA 1979 [the EPA Act]. 

I have been instructed by my clients to prepare an objection to this DA, and to the 
Re-Notification documentation referred to within Council’s letter dated 14 June 
2024.

I refer to my submission dated 23 October 2024 [attached]. That submission remains 
the basis of the objection.

Council’s RFI dated 21 February 2024 was very clear. Unfortunately, the applicant 
has not fully responded to the requests made:
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1. View Impact Analysis

No adequate View Impact Analysis assessment has been provided from my client’s 
property.

I have previously requested height poles to be erected, to include the height of the 
top of netting @ RL 36.58 and the profile of all leading edges that will impact the 
viewing corridor. There are proposed trees in excessive of the height of the netting 
that also will need to be identified by height poles.

The applicant has only provided a selected set of viewpoints. 

The applicant has not provided any verification of the processes that have been 
used to ensure the accuracy to photomontages provided to Council. 

I previously stated:

o Incomplete View Loss Analysis from all my client’s properties, to all levels,
including views to Embarkation Park, Garden Island, Woolloomooloo Bay,
Finger Wharf, Royal Botanic Gardens, Land/Water Interfaces, City Skyline,
Sydney Harbour Bridge, Sydney Opera House and the North Sydney Skyline.
The applicant has only provided a selected set of viewpoints. The applicant
has not provided any verification of the processes that have been used to
ensure the accuracy to photomontages provided to Council. I suggest that
height poles must be erected so that a full assessment can be made;

Council will have no other option than to refuse the DA, if no adequate View Impact 
Analysis assessment is provided on the Amended Plan set of drawings from my 
client’s property. 

The 9.1m high MULTI PURPOSE COURT COMPLEX and the 5.0m high NETTING above, 
could be lowered, by further benching the section profile of the multi-purpose court
complex and the 5.0m high netting further into the slope, to overcome poor view 
sharing outcomes. The new Bethania Building facing Rockwall Lane could be 
adjusted, with greater setbacks and reductions in height, to better share the views.  

The controls in any DCP are not merely building envelope controls, but extend 
to specific controls concerning the increase of setbacks and heights to minimise 
view loss, as well as controls requiring the incorporation of design measures to 
facilitate view sharing.  

I refer to Bondi Residence Pty Ltd v Waverley Council [2024] NSWLEC 1297, WC DA
9/2023, a dismissal of a Class 1 Appeal by NSWLEC Commissioner Gray on view loss 
grounds in June 2024.  Commissioner Gray stated clearly that is indeed the case.

The failure to use any other design measures, such as benching the proposed 
development into the slope, further setbacks or decreasing excessive storey heights,
to facilitate view sharing and minimise view loss, is of particular concern.
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2. Solar Access

The ‘view from the sun’ diagrams clearly show that my client’s property in Rockwall 
Lane will be impacted, along with other neighbours.

The solar loss appears to be caused by the excessive storey height of the proposed 
BETHANIA LEVEL 2, Collaboration Room – Learning, that presents a storey height of 
4.73m. [40.76 – 36.03]. This height must be substantially reduced. 

An internal ceiling height of 2.7m to the Collaboration Room, with a storey height of 
3.1m should be sufficient, to provide for a more reasonable outcome.

3. Visual Privacy

External fixed privacy screens added to windows to permit diffused light but restrict 
views both into and out of the building has been provided to the Bethania building
facing Rockwall Lane. I ask for the following notation or condition:

o All privacy screens facing Rockwall Lane are to have fixed louvre blades with
a maximum spacing of 25mm, and shall be constructed of materials and
colours that complement the finishes and character of the building.

4. Acoustic Privacy

Acoustic Privacy requirements identified within the Acoustic Report has not been 
added to the Architectural DA drawings facing Rockwall Lane. The Acoustic Report 
does not reference the requirement of double or triple glazed window units to deal 
with the Music Room location. The roof facing Rockwall Lane will also require 
additional acoustic requirements. These matters are not listed within the Acoustic 
Report.

5. Landscape

The proposed 1.5m setback to Rockwall Lane is considered inadequate to support 
landscape to screen the proposed new Bethania Building. Landscape must be 6m 
high facing Rockwall Lane. A 3m setback should be provided, with no structures in 
this zone.

6. Mechanical Plant to the new Bethania Building

There are no plant zones shown. These zones must be positioned within the proposed 
basement, and not above ground.
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CONCLUSION

I ask Council to consider all matters raised within my submissions in their assessment.

It is considered that the proposal is inappropriate on merit and unless amended 
plans are submitted, this DA must be refused for the following reasons: 

The application has not adequately considered and does not satisfy the
various relevant planning controls applicable to the site and the proposed
development.
The proposed dwelling is incompatible with the existing streetscape and
development in the local area generally.
The proposed dwelling will have an unsatisfactory impact on the
environmental quality of the land and the amenity of surrounding properties.
The site is assessed as unsuitable for the proposal, having regard to the
relevant land use and planning requirements.

It is considered that the public interest is not served. 

The proposed development does not follow the outcomes and controls contained 
within the adopted legislative framework. 

Having given due consideration to the matters pursuant to Section 4.15 of the 
Environmental Planning and Assessment Act, 1979 as amended, it is considered that 
there are multiple matters which would prevent Council from granting consent to 
this proposal in this instance. 

The proposed development represents an overdevelopment of the site and an 
unbalanced range of amenity impacts all of which would result in adverse impacts 
on my clients’ property.  Primarily,

o The development compromises amenity impacts on neighbours
o The development does not minimise visual impact

In consideration of the proposal and the merit consideration of the development, 
the proposal is considered to be: 

o Inconsistent with the zone objectives of the LEP
o Inconsistent with the aims of the LEP
o Inconsistent with the objectives of the DCP
o Inconsistent with the objectives of the relevant EPIs
o Inconsistent with the objects of the EPAA1979

The proposed development does not satisfy the appropriate controls. Furthermore, 
the proposal would result in a development which will create an undesirable 
precedent such that it would undermine the desired future character of the area 
and be contrary to the expectations of the community, and is therefore not in the 
public interest. The proposal therefore must be refused. It is considered that the 
proposed development does not satisfy the appropriate controls and that all 
processes and assessments have not been satisfactorily addressed. 
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I ask that if Council in their assessment of this application reveals unsupported issues, 
which prevent Council from supporting the proposal in its current form, and writes to 
the applicant describing these matters, I ask for that letter to be forwarded to me. 

My clients trust that Council will support my clients’ submission and direct the 
proponent to modify the DA plans, as outlined above. My clients ask Council Officers 
to inspect the development site from my clients’ property so that Council can fully 
assess the DA.

It is requested that Council inform both myself, and my clients directly, of any 
amended plans, updates or Panel meeting dates.  My clients request that they 
present to the Panel, should the DA proceed to the LPP.

Unless the Applicant submits Amended Plans to resolve all of the adverse amenity 
impacts raised within this Submission, my clients’ ask Council to REFUSE this DA.

Yours faithfully,

Bill Tulloch BSc [Arch] BArch [Hons1] UNSW RIBA Assoc RAIA
PO Box 440 Mona Vale NSW 1660 
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S U B M I S S I O N 
a written submission by way of objection

BILL TULLOCH BSC [ARCH] BARCH [HONS1] UNSW RIBA Assoc RAIA

prepared for 

STEPHEN ODELL, LOTS 3 & 4, 12 ROCKWALL CRESCENT, POTTS POINT
SUSIE SHARROCK, LOT 5, 1/14 ROCKWALL CRESCENT, POTTS POINT

SUZANNE COLE & TONY CARGENLUTTI, LOT 6, 2/14 ROCKWALL CRESCENT, POTTS 
POINT

23 OCTOBER 2023
CITY OF SYDNEY
TOWN HALL HOUSE
LEVEL 2, 456 KENT STREET
SYDNEY 2000

council@cityofsydney.nsw.gov.au

RE: D/2023/1289  
ST VINCENT’S COLLEGE, 1 CHALLIS AVENUE, POTTS POINT, NSW 
WRITTEN SUBMISSION: LETTER OF OBJECTION 
SUBMISSION: TULLOCH

Dear Sir,

This document is a written submission by way of objection lodged under Section 4.15 
of the EPAA 1979 [the EPA Act]. 

I have been instructed by my clients to prepare an objection to this DA. 

I have been engaged by my clients to critically review the plans and 
documentation prepared in support of the above development application and to 
provide advice in relation to policy compliance and potential residential amenity 
impacts. 

Having considered the subject property and its surrounds and the details of the 
development application currently before Council, I am of the opinion that the 
proposal, in its present form, does not warrant support. In addition, I am of the view 
that amendments would need to be made to the development proposal before 
Council was in a position to determine the development application by way of 
approval. 

Unless the Applicant submits Amended Plans to resolve all of the adverse amenity 
impacts raised within this Submission, my clients ask Council to REFUSE this DA.
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G. CONCLUSION

A. EXECUTIVE SUMMARY

The design of the proposed development does not ensure that the existing high 
levels of amenity to my clients’ properties are retained. 

My clients wish to emphasise the fact that my clients take no pleasure in objecting to 
their neighbour’s DA. 

The proposed DA has a deleterious impact on the amenity of their properties.

Having reviewed the documentation prepared in support of the application and 
determined the juxtaposition of adjoining properties I feel compelled to object to 
the application in its current form.

The subject site is zoned R1 General Residential under the LEP, and there is no 
reason, unique or otherwise why a fully compliant solution to LEP and DCP controls 
cannot be designed on the site.

The proposed development represents an overdevelopment of the site and an 
unbalanced range of amenity impacts that result in adverse impacts on my clients’ 
property. 

o Unacceptable Adverse View Loss Impacts
o Unacceptable Adverse Solar Loss Impacts
o Unacceptable Adverse Visual Privacy Impacts
o Unacceptable Adverse Acoustic Privacy Impacts
o Unacceptable Adverse Engineering Impacts
o Unacceptable Adverse Landscape Impacts

Council can note that Lots 3 and 5 are the ground floor and level 1, and these lots 
are more affected by overshadowing.

Council can note that Lots 4 and 6 are the upper floors at levels 3, 4 and 5 where 
view loss impacts are a greater concern.

The proposed development is incapable of consent, as there is a substantial list of 
incomplete information that has yet to be provided, including:

o Incomplete View Loss Analysis from all my client’s properties, to all levels,
including views to Embarkation Park, Garden Island, Woolloomooloo Bay,
Finger Wharf, Royal Botanic Gardens, Land/Water Interfaces, City Skyline,
Sydney Harbour Bridge, Sydney Opera House and the North Sydney Skyline.
The applicant has only provided a selected set of viewpoints. The applicant
has not provided any verification of the processes that have been used to
ensure the accuracy to photomontages provided to Council. I suggest that
height poles must be erected so that a full assessment can be made;

o Incomplete Solar Loss Analysis at hourly intervals, with view from the sun
diagrams showing existing and proposed. The plan diagrams provided
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cannot clearly define the solar loss to my client’s property that is positioned 
south of proposed development;

o Visual Privacy Analysis has not been undertaken. The applicant suggests
obscured glass might be provided. The DA drawings do not show the privacy
devices proposed to be deployed facing my client’s property;

o Acoustic Privacy requirements identified within the Acoustic Report has not
been added to the Architectural DA drawings. The Acoustic Report does not
reference the requirement of double or triple glazed window units to deal
with the Music Room location;

o Geotechnical Report does not have sufficient detail. The Report references a
2m deep excavation, whilst the Da drawings clearly shows an excavation
exceeding 9m. There are incomplete geotechnical recommendations,
incomplete geotechnical monitor plan, excessive vibration limits to heritage
items, lack of full-time monitoring of the vibration, incomplete dilapidation
report recommendations, incomplete attenuation methods of excavation,
amongst other concerns

o There is no roof or basement mechanical plant shown to buildings facing my
client’s property. Any future roof plant would potentially cause severe view
loss and cause unacceptable acoustic problems

o The architectural drawings are incomplete. The scale of the drawing require
to be extended to a 1:100 scale. The drawings have incomplete dimensions
and incomplete levels. There are no Registered Surveyors levels transferred to
any DA drawing

o The Landscape drawings do not show adequate landscape facing Rockwell
Lane to screen the proposed development to 6m in height, as the SEE
suggests

The proposal does not succeed when assessed against the Heads of Consideration 
pursuant to section 4.15 of the Environmental Planning and Assessment Act, 1979 as 
amended. It is considered that the application, does not succeed on merit and is 
not worthy of the granting of development consent. 

Council should note that spot survey levels and contour lines from the Registered 
Surveyors drawings have not been adequately transferred to the proposed DA 
drawings of plans, sections, and elevations to enable an assessment of height and 
the relationship and impact to adjoining neighbours. Neighbour’s dwellings have not 
been accurately located on plans, sections and elevations, including windows and 
decks, to enable a full assessment of the DA. The plans and documentation are 
misleading as they do not clearly portray the true extent of works proposed. The 
plans include inaccuracies and inconsistencies and insufficient information has not 
been provided in order to enable a detailed assessment, including incomplete 
dimensional set-out and incomplete levels on drawings to define the proposed 
building envelope. There is incomplete analysis provided including view loss, solar 
loss and privacy loss.

I ask Council to request that the applicant superimpose the Registered Surveyors 
plan detail with all spot levels and contours onto the Roof Plan, with all proposed RLs 
shown, so that a full assessment can be made on HOB.

My clients ask Council to seek modifications to this DA as the proposed 
development does not comply with the planning regime, by non-compliance to 
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development standards, and this non-compliance leads directly to my clients’ 
amenity loss.

If any Amended Plan Submission is made by the Applicant, and re-notification is 
waived by Council, my clients ask Council to inform them immediately by email of 
those amended plans, so that my clients can inspect those drawings on the Council 
website.

B. FACTS

1. THE PROPOSAL

The development application seeks approval for additions and upgrades to St 
Vincent’s College, located at 1 Challis Avenue, Potts Point, NSW 

Specifically, this DA seeks approval for: 

Site preparation and demolition of existing structures, removal of 12 trees and
excavation works.
Construction of a new partially sunken multi-purpose facility on the corner of
Challis Avenue and Victoria Street.
Construction of a new three storey music and administration building (the
Bethania Building) interconnecting with the rear of the existing Garcia
Building.
Minor internal alterations to the existing boarding facilities including a new
ramp and stairs.
Tree planting and landscaping.
A new pedestrian access and foyer structure from Challis Avenue.
Two new school signs.
Upgrades and augmentation of existing services to support the development
including a new chamber substation fronting Challis Ave.

2. THE SITE

The site is located at 1 Challis Avenue and 1 Tusculum Street, Potts Point. The site is 
occupied by St Vincent’s College, an independent Roman Catholic single-sex 
secondary school for girls. The site has an approximate area of 1.25ha, is irregular in 
shape and spans over 15 different allotments. The site has an approximate frontage
of 165m to Victoria St to the east and an approximate frontage of 100m to Challis 
Avenue to the north. The site is located within the City East Special Character Area 
as defined by the Sydney Development Control Plan 2012 (SDCP).

3. THE LOCALITY

The existing character of the local area, including the immediate visual catchment 
(generally within 150 metres of the site) is of a well-established neighbourhood, 
made up of a heterogeneous mix of dwelling types within domestic landscaped 
settings.
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My clients’ property is immediately across Rockwall Lane to the subject site. 

4. STATUTORY CONTROLS

The following Environmental Planning Instruments and Development Control Plans 
are relevant to the assessment of this application: 

o Environmental Planning and Assessment Act 1979
o Environmental Planning and Assessment Regulation 2021
o All relevant and draft Environmental Planning Instruments;

o SEPP (Transport and Infrastructure)
o SEPP (Industry and Employment) 2021
o SEPP (Building Sustainability Index: BASIX) 2004;
o SEPP (Resilience and Hazards) 2021;
o SEPP (Biodiversity and Conservation) 2021.

o Sydney Local Environmental Plan 2012 [referred to as LEP in this Submission]
o Sydney Development Control Plan 2012 [referred to as DCP in this Submission]
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C. CONTENTIONS THAT THE APPLICATION BE REFUSED

1. CONTRARY TO AIMS OF LEP

The proposal is contrary to Section 4.15(1)(a)(i) of the Environmental Planning and 
Assessment Act 1979 as it fails to satisfy the aims under the LEP. 

o The development compromises amenity impacts on neighbours
o The development is not compatible with the desired future character of the

locality in terms of building height and roof form.
o The development does not minimise the adverse effects of the bulk and scale

of buildings

2. CONTRARY TO ZONE OBJECTIVES

The proposal is contrary to Section 4.15(1)(a)(i) of the Environmental Planning and 
Assessment Act 1979 as it fails to satisfy the objectives of the zone of the LEP.

o The development compromises amenity impacts on neighbours
o The development compromises views
o The development compromises solar
o The development compromises privacy: visual and acoustic
o The development does not minimise visual impact

3. IMPACTS UPON ADJOINING PROPERTIES: ADVERSE VIEW LOSS IMPACTS

The proposal is contrary to Section 4.15(1)(a)(iii) of the Environmental Planning and 
Assessment Act 1979 as it fails to achieve an appropriate view sharing outcome to 
neighbours.

The development application should be refused as it results in unacceptable view 
loss from adjoining and nearby residential dwellings. 

View Loss Analysis from all my client’s property has yet to fully occur. 

The views contain extensive views to Embarkation Park, Garden Island, 
Woolloomooloo Bay, Finger Wharf, Royal Botanic Gardens, Land/Water Interfaces, 
City Skyline, Sydney Harbour Bridge, Sydney Opera House and the North Sydney 
Skyline. 

The applicant has only provided a selected set of viewpoints. 

The applicant has not provided any verification of the processes that have been 
used to ensure the accuracy to photomontages provided to Council. 
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I suggest that height poles be erected so that a full assessment can be made. 

There are spectacular views available from my client’s property. 

This night photo captures the essence of the view.

The viewpoints selected by the applicant are very selective, and do not capture the 
full views that are available from highly used rooms and entertainment decks.
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PHOTOGRAPHY FROM THE RESIDENCE OF STEPHEN ODELL, 
LOTS 3 & 4, 12 ROCKWALL CRESCENT, POTTS POINT
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PHOTOGRAPHY FROM THE RESIDENCE OF SUZANNE COLE & TONY CARGENLUTTI, 
LOT 6, 2/14 ROCKWALL CRESCENT, POTTS POINT

Level 3 Kitchen & Dining
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PHOTOGRAPHY FROM THE RESIDENCE OF SUZANNE COLE & TONY CARGENLUTTI, 
LOT 6, 2/14 ROCKWALL CRESCENT, POTTS POINT

Level 4 Main Terrace 
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PHOTOGRAPHY FROM THE RESIDENCE OF SUZANNE COLE & TONY CARGENLUTTI, 
LOT 6, 2/14 ROCKWALL CRESCENT, POTTS POINT

Level 5 Study/Bedroom
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I contend that:

(a) The proposal is inconsistent with objectives of the DCP regarding views;

(b) The proposal is inconsistent with objective and controls of the DCP regarding
views and view sharing;

(c) The proposal is inconsistent with the DCP, as the proposal fails under the fourth
Tenacity Step, Point 3 [a]: For complying proposals: (a) “whether a more skilful design
could provide the applicant with the same development potential and amenity and
reduce the impact on the views of neighbours to bring about impact”.

(d) The application documentation has failed to accurately and comprehensively
consider and document view loss impacts on affected neighbours;

(e) The proposal is inconsistent with the Land and Environment Court Planning
Principle contained in Tenacity Consulting v Warringah Council and in particular the
“fourth step” regarding the reasonableness of the proposal in circumstances
whether a more skilful design could reduce the impact on views of neighbours.

[f] The proposal is inconsistent with the decision made by NSWLEC Commissioner
Walsh in Furlong v Northern Beaches Council [2022] NSWLEC 1208 in considering that
if a more skilful design could be achieved arriving at an outcome that achieved ‘a
very high level of amenity and enjoy impressive views’, and the proposal had not
taken that option, then a proposal had gone too far, and must be refused.

In terms of view loss, I contend that the proposal fails under the fourth Tenacity Step, 
Point 3 [a]:

Point 3 - For complying proposals: (a) “whether a more skilful design could provide 
the applicant with the same development potential and amenity and reduce the 
impact on the views of neighbours to bring about impact”.

I contend that the question to be answered is whether a more skilful design could 
provide the applicant with the same development potential and amenity and 
reduce the impact upon views of neighbours. 

I contend that the view impact is considered a moderate impact from the 
respective zones within the properties given the proportion of the views which are 
impacted. 

The aspect is considered whole, prominent views, perhaps iconic views, which are 
certainly worthy of consideration and at least partial protection. The proposal to 
remove some of these views is considered overall to be a moderate view impact.

As Council will recall, in respect to Point 3, NSWLEC Commissioner Walsh in Furlong v 
Northern Beaches Council [2022] NSWLEC 1208 referenced Wenli Wang v North 
Sydney Council [2018] NSWLEC 122, in considering that if a more skilful design could 
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be achieved arriving at an outcome that achieved ‘a very high level of amenity 
and enjoy impressive views’, then a proposed development has gone too far, and 
must be refused. 

I contend that the proposed development has ‘gone too far’ and the ‘more skilful 
design’ solution identified in this Submission, achieves ‘a very high level of amenity 
and enjoy impressive views’ for the applicant.

The development results in a loss of private views enjoyed by the neighbouring 
properties.

The development does not satisfy the objectives and planning controls of the DCP in 
respect to view loss.

Height poles are to be erected and are to be certified by a registered surveyor. 

In this instance, it must be strongly recommended that the proposed upper floor is 
redesigned to respond to, and address, principle four of Tenacity Consulting v 
Warringah Council, which would provide the Applicant with a similar amenity while 
also reducing the view impact to an acceptable level on adjoining properties. An 
alternative design outcome could be achieved involving a reduction or relocation
to the internal floor space of the proposed upper level.

In this instance, alternative design outcomes are encouraged to appropriately and 
satisfactorily address the four-part assessment of Tenacity Consulting v Warringah 
Council.

The proposed development has not considered the strategic placement of canopy 
trees to avoid further view loss impacts upon existing view corridors. 

The Applicant has not provided an adequate View Impact Analysis which details 
the extent to which existing views from my clients’ properties, and other impacted 
dwellings, are obstructed under the current proposal. The existing documentation 
accompanying the application is insufficient to undertake a detailed analysis of the 
proposal against the relevant DCP and NSWLEC guidelines.

The proposal may also cause potential view loss of the views from the public road, 
and may cause potential view loss from other neighbours who have not been 
notified of this DA. 

The SEE has not considered the loss of street view loss from the public domain. The 
impact on public domain views has not been assessed by the applicant. I refer to 
Rose Bay Marina Pty Limited v Woollahra Municipal Council 2013 NSWLEC 1046. My 
clients contend that some of the public domain street view might be lost. 

I bring to Council’s attention a number of recent dismissal of appeals on view loss 
grounds:

o FURLONG V NORTHERN BEACHES COUNCIL [2022] NSWLEC 1208
o DER SARKISSIAN V NORTHERN BEACHES COUNCIL [2021] NSWLEC
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o WENLI WANG V NORTH SYDNEY COUNCIL [2018] NSWLEC 122
o REBEL MH NEUTRAL BAY V NORTH SYDNEY COUNCIL [2018] NSWLEC 191
o AHEARNE V MOSMAN MUNICIPAL COUNCIL [2023] NSWLEC 1013

I contend that the composite consideration from these NSWLEC dismissals, suggest 
that even when a compliant development causes view loss, and the view is across a 
side boundary, and when there is an alternative option open to avoid that view loss, 
and that alternative has not been taken, then the DA is unreasonable.

FURLONG V NORTHERN BEACHES COUNCIL [2022] NSWLEC 1208 

I refer to a dismissal of a Class 1 Appeal by NSWLEC Commissioner Dr Peter Walsh on 
a nearby site in Dee Why on view loss grounds.  I refer to Furlong v Northern Beaches 
Council [2022] NSWLEC 1208. [NBC DA 2021/0571, 55 Wheeler Parade Dee Why]  

I represented the neighbour in this matter. 

I include within this submission the view loss montages prepared by Pam Walls as a 
part of my submission to Council and the Court on this Appeal.

I raise the dismissal by NSWLEC of the Applicant’s appeal. The case in question had 
many similarities to this DA. 

NBC DDP refused this DA on 24 November 2021, with Panel members Rod Piggott, 
Rebecca Englund, Tony Collier and Liza Cordoba, following a Refusal 
Recommendation of NBC Development Assessment Manager, by the NBC 
Responsible Officer Jordan Davies, a very senior NBC Planning Officer, that Council 
as the consent authority refuses Development Consent to DA2021/0517 for 
Alterations and additions to a dwelling house on land at Lot B DP 338618, 55 Wheeler 
Parade Dee Why subject to the conditions that were outlined in the Assessment 
Report.

The assessment of DA 2020/0517 involved a consideration of a view loss arising from 
a proposed development that presented a generally compliant envelope to LEP 
and DCP controls.

The DDP agreed with the recommendation and refused this DA. 

The Assessment Report found that:

“ A view assessment is undertaken later in this assessment report and the proposal is 
found to result in an unsatisfactory view sharing outcome and the application is 
recommended for refusal for this reason”  

The Assessment Report found that in respect to a compliant envelope:

“ the question to be answered is whether a more skilful design could provide the 
applicant with the same development potential and amenity and reduce the 
impact upon views of neighbours.” 

The Assessment Report within the Tenacity Assessment concluded:

“the view impact looking south-east is considered both severe and devastating from 
the respective rooms given the significant proportion of the views which are 
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impacted. The aspect looking south and south- east are considered whole, 
prominent coastal views which are certainly worthy of consideration and at least 
partial protection. The proposal to remove the vast majority of these views is 
considered overall to be a severe view impact.” 

The DA was recommended for refusal, and DDP refused the DA in full support of the 
NBC Responsible Officer’s Assessment Report.

The severity of the view loss that was considered unacceptable by the DDP was 
clearly stated by the DDP. This level of view loss was considered as ‘severe’ by the 
assessing officers and the DDP. 

The Applicant appealed this decision.

On 22 April 2022, the appeal on Furlong v Northern Beaches Council [2022] NSWLEC 
1208, was dismissed by the NSWLEC Commissioner Dr Peter Walsh. The decision 
summarised the issues:

60 Council took me to the findings of Robson J in Wenli Wang v North Sydney 
Council [2018] NSWLEC 122 (‘Wenli Wang’). 

I reproduce pars [70]-[71] below: 

“70 Applying the fourth step of Tenacity, I repeat that the proposed development 
complies with the development standards in the LEP and is therefore more 
reasonable than a development which would have breached them. However, I do 
also note that there is evidence in the form of the Colville plan that a similar amount 
of floor space could be provided by a design which reduces the effect on the view 
from the surrounding properties. 

71 I consider there is force in the submission of Council that the applicant has taken 
a circular approach to the fourth step of Tenacity which presupposes a right to the 
level of amenity achieved by the proposed development. Whilst it is true that a 
redevelopment similar to that provided in the Colville plan would not provide the 
same amenity as the proposed development, it would provide a very high level of 
amenity and enjoy impressive views.” 

61 In the matter before me, I am more inclined to the kind of conclusion expressed 
at [71] in Wenli Wang. While the proposed development, accommodating the 
alternative designs suggested by Council (either shifting the master bedroom 
westwards some 3.5m or sliding the master bedroom to the south to bring about the 
same view availability effect – see [43]), may not provide the same amenity 
outcomes as would be the case without such changes, the proposal would still enjoy 
a very high level of amenity, including in regard to the panoramic views available to 
the south, especially from living areas. The master bedroom would still enjoy superior 
views. 

62 The proposal would bring about a severe view loss impact on 51A Wheeler 
Parade when there are reasonable design alternatives which would moderate this 
impact significantly. The proposal does not pay sufficient regard to cl D7 of WDCP 
which requires view sharing. The proposal before the Court does warrant the grant 
of consent in the circumstances. 
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The key issues in this case considered that the proposal would bring about a greater 
than moderate view loss impact, across a side boundary, on a Study/Bedroom when 
there was a reasonable design alternative which would moderate this impact 
significantly. The proposal did not pay sufficient regard to cl D7 of WDCP which 
requires view sharing.

The NSWLEC Furlong View Loss

In light of the guidance given in Tenacity, side boundary views have been 
considered difficult to protect for homeowners who will suffer from view loss from a 
proposed development.

However, the decision by Commissioner Walsh in NSWLEC Furlong has clarified that 
although the decision in Tenacity makes it so that views across side boundaries are 
more difficult to protect than front and rear boundary views, that:

 “does not mean the protection of views across side boundaries is not appropriate in 
some circumstances”.

Furlong has therefore extended the reach of the second step set out in Tenacity in 
circumstances where a proposed development would bring about moderate, 
severe or devastating view loss to side boundary views.

In Furlong, ‘severe view loss’ was taken to occur when a proposed development 
would block views that are of a ‘high value’ and not replicated in other areas of the 
property, even if those view were perceived from the side boundaries of a property.
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The key-takeaway from this decision is that views that are not perceived from the 
front and rear boundaries of a property can still be protected if they are of ‘high 
value’ and not replicated in other areas of the property. In such circumstances, the 
loss of ‘high value’ views could be considered to cause severe view loss and may be 
able to be protected.

I contend that the decision in Furlong refines the steps in Tenacity and gives stronger 
protection to neighbouring properties who might suffer from view loss.

Further, a design alternative which reduces the view loss is more likely to be 
accepted. This goes to the reasonableness of a proposal under the fourth step 
in Tenacity.

Since Tenacity, side boundary views were considered difficult to protect for home 
owners who will suffer from view loss from a proposed development. 

However, Furlong suggests that for side boundary views which are of a high value 
and not replicated in other areas of the property, it is appropriate to protect those 
views and refuse the proposed development. In this way, Furlong refines the 
planning principle in relation to view loss by placing greater emphasis on the 
perceived value of the view.

DER SARKISSIAN V NORTHERN BEACHES COUNCIL [2021] NSWLEC 1041

I refer to a dismissal of a Class 1 Appeal by NSWLEC Commissioner Dr Peter Walsh on 
a nearby site in Curl Curl on view loss grounds.  My clients refer to Der Sarkissian v 
Northern Beaches Council [2021] NSWLEC 1041. [NBC DA 2019/0380, 72 Carrington 
Parade, Curl Curl]  

I raise the dismissal by NSWLEC of the Applicant’s appeal. The case in question had 
many similarities to this DA. 

o The main view loss concern was to a neighbour immediately behind 72
Carrington Parade, Curl Curl. My clients are in a similar position immediately
behind the subject site.

o The view loss involved side setback controls.
o The view loss at Curl Curl was severe – my clients’ loss would be also be

greater than moderate: my clients would have significant loss of land/water
interface from my clients’ living spaces

The key matters within the Commissioner’s Conclusion:

o the determinative issue in this case is view loss
o the proposal would significantly change the amenity enjoyed for the worse.
o both policy controls and view sharing principles suggest the proposal goes

too far.
o proposal attempts to achieves too much on a constrained site.
o a reasonable development at the upper level in regard to view sharing and

setback policy,
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o with good design, there is scope for this to occur while also providing for
reasonable floor space on this level.

It is clear that the view loss, on this DA, occurs through a poor consideration on wall 
height, building height and side boundary envelope controls.

My commentary on this DA is very similar to Commissioner Walsh in Der Sarkissian v 
Northern Beaches Council [2021] NSWLEC 1041 

o the determining issue in this case is view loss – in my clients’ case a water and
water/land interface view loss

o the proposal would significantly change the amenity enjoyed for the worse.
o policy controls of building height, wall height, side boundary envelope non-

compliances and view sharing principles suggest the proposal goes too far.
o proposal attempts to achieves too much on a constrained site.
o a reasonable development at the upper level in regard to view sharing

building height, wall height, side boundary envelope policy, would share the
view

o with good design, there is scope for view sharing to occur while also providing
for reasonable floor space on all levels

My clients contend that there is no reasonable sharing of views amongst dwellings.

The new development is not designed to achieve a reasonable sharing of views 
available from surrounding and nearby properties.

The proposal has not demonstrated that view sharing is achieved through the 
application of the Land and Environment Court's planning principles for view sharing.

WENLI WANG V NORTH SYDNEY COUNCIL [2018] NSWLEC 122

I refer to a dismissal of a Class 1 Appeal by NSWLEC Commissioner Robson on 22 
August 2018, Wenli Wang V North Sydney Council [2018] NSWLEC 122  
This decision, and referenced in FURLONG, gives consideration to the assessment of 
a complaint development.

The view loss was a devastating loss from highly used rooms, across a rear boundary, 
and where considered an iconic view. In general terms, the Commissioner 
considered that there was that a more skilful design available to the applicant that 
although ‘would not provide the same amenity as the proposed development, it 
would provide a very high level of amenity and enjoy impressive views.’

The key stated was that it was necessary to provide the same amenity, but a very 
high level of amenity and enjoy impressive views.

The judgement read:

68. I repeat that the proposed development complies with the development
standards in the LEP and is therefore more reasonable than a development

564



which would have breached them. However, I do also note that there is 
evidence in the form of the Colville plan that a similar amount of floor space 
could be provided by a design which reduces the effect on the view from 
the surrounding properties.

69. I consider there is force in the submission of Council that the applicant has
taken a circular approach to the fourth step of Tenacity which presupposes a
right to the level of amenity achieved by the proposed development. Whilst it
is true that a redevelopment similar to that provided in the Colville plan would
not provide the same amenity as the proposed development, it would
provide a very high level of amenity and enjoy impressive views.

70. Given the importance placed upon view “sharing” by the DCP, I have given
some weight to the fact that the site as currently developed enjoys iconic
and panoramic views. The reasonableness of the proposed development
should be seen in that light and I find that it is a factor which makes the DA
less reasonable in the terms envisaged by the fourth step of Tenacity. Whilst it
is true that a redevelopment similar to that provided in the Colville plan would
not provide the same amenity as the proposed development, it would
provide a very high level of amenity and enjoy impressive views.

REBEL MH NEUTRAL BAY PTY LTD V NORTH SYDNEY COUNCIL [2018] NSWLEC 191

As noted by his Honour, Justice Moore of the Court in Rebel MH Neutral Bay Pty Ltd v 
North Sydney Council [2018] NSWLEC 191 (Rebel), 

“the concept of sharing of views does not mean, for the reasons earlier explained, 
the creation of expansive and attractive views for a new development at the 
expense of removal of portion of a pleasant outlook from an existing development. 
This cannot be regarded as “sharing” for the purposes of justifying the permitting of a 
non-compliant development when the impact of a compliant development would 
significantly moderate the impact on a potentially affected view”. 

This is a key consideration, and one that parallels the forementioned NSWLEC 
decisions.

AHEARNE V MOSMAN MUNICIPAL COUNCIL [2023] NSWLEC 1013

As noted by Commissioner Espinosa of the Court in Ahearne v Mosman Municipal 
Council [2023] NSWLEC 1013 that the view sharing objectives and controls were 
minimised through the appropriate distribution of floor space and landscaping.

The importance of this decision reinforces the issues of landscaping in view loss 
assessment, and the consideration that the composite outcome of appropriate 
distribution of floor space and landscaping is relevant to view sharing principles.
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TENACITY CONSULTING V WARRINGAH COUNCIL 2004

I have been unable to consider the impact of the proposal on the outward private 
domain views from my clients’ property.

Height poles has yet to be provided by the Applicant. 

An assessment in relation to the planning principle of Roseth SC of the Land and 
Environment Court of New South Wales in Tenacity Consulting v Warringah [2004] 
NSWLEC 140 - Principles of view sharing: the impact on neighbours (Tenacity) is 
made, on a provisional basis ahead of height poles being erected by the Applicant.

The steps in Tenacity are sequential and conditional in some cases, meaning that 
proceeding to further steps may not be required if the conditions for satisfying the 
preceding threshold is not met. 

STEP 1 VIEWS TO BE AFFECTED 

The first step quoted from the judgement in Tenacity is as follows: 

The first step is the assessment of views to be affected. Water views are valued more 
highly than land views. Iconic views (eg of the Opera House, the Harbour Bridge or 
North Head) are valued more highly than views without icons. Whole views are 
valued more highly than partial views, eg a water view in which the interface 
between land and water is visible is more valuable than one in which it is obscured. 

An arc of view is available when standing at a central location in the highly used 
zones including entertainment decks, highly used rooms, and private open spaces 
on my clients’ property.

The proposed development will impact upon expansive water views, and water 
views in which the interface between land and water is visible. The views include 
whole views. 

The composition of the arc is constrained over the subject site boundaries, by built 
forms and landscape. The central part of the composition includes the subject site. 
Views include scenic and valued features as defined in Tenacity. The proposed 
development will take away views for its own benefit. The view is from my clients’ 
highly used rooms towards the view. The extent of view loss exceeds moderate and 
the features lost are considered to be valued as identified in Step 1 of Tenacity.

STEP 2: FROM WHERE ARE VIEWS AVAILABLE 

This step considers from where the affected views are available in relation to the 
orientation of the building to its land and to the view in question. The second step, 
quoted, is as follows: 

The second step is to consider from what part of the property the views are 
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obtained. For example, the protection of views across side boundaries is more 
difficult than the protection of views from front and rear boundaries. In addition, 
whether the view is enjoyed from a standing or sitting position may also be relevant. 
Sitting views are more difficult to protect than standing views. The expectation to 
retain side views and sitting views is often unrealistic. 

The views in all cases are available across the boundary of the subject site, from 
standing and seated positions. An arc of view is available when standing at highly 
used zones on my clients’ property.

In this respect, I make two points: My clients have no readily obtainable mechanism 
to reinstate the impacted views from my clients’ high used zones if the development 
as proposed proceeds; and all of the properties in the locality rely on views over 
adjacent buildings for their outlook, aspect and views.

STEP 3: EXTENT OF IMPACT 

The next step in the principle is to assess the extent of impact and the locations from 
which the view loss occurs. 

Step 3 as quoted is: 

The third step is to assess the extent of the impact. This should be done for the whole 
of the property, not just for the view that is affected. The impact on views from living 
areas is more significant than from bedrooms or service areas (though views from
kitchens are highly valued because people spend so much time in them). The 
impact may be assessed quantitatively, but in many cases this can be meaningless. 
For example, it is unhelpful to say that the view loss is 20% if it includes one of the sails 
of the Opera House. It is usually more useful to assess the view loss qualitatively as 
negligible, minor, moderate, severe or devastating. 

As I rate the extent of view loss is above moderate in my opinion the threshold to 
proceed to Step 4 of Tenacity is met.

STEP 4: REASONABLENESS 

The planning principle states that consideration should be given to the causes of the 
visual impact and whether they are reasonable in the circumstances. 

Step 4 is quoted below: 

The fourth step is to assess the reasonableness of the proposal that is causing the 
impact. A development that complies with all planning controls would be 
considered more reasonable than one that breaches them. Where an impact on 
views arises as a result of non-compliance with one or more planning controls, even 
a moderate impact may be considered unreasonable. With a complying proposal, 
the question should be asked whether a more skilful design could provide the 
applicant with the same development potential and amenity and reduce the 
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impact on the views of neighbours. If the answer to that question is no, then the view 
impact of a complying development would probably be considered acceptable 
and the view sharing reasonable. 

NSWLEC Commissioner Walsh in Balestriere v Council of the City of Ryde [2021] 
NSWLEC 1600 in relation to the Fourth Step:

There are three different points to the fourth Tenacity step, concerned with assessing 
the reasonableness of the impact, which I summarise as follows:

Point 1 - Compliance, or otherwise, with planning controls.

Point 2 - If there is a non-compliance, then even a moderate impact may be 
considered unreasonable.

Point 3 - For complying proposals: (a) “whether a more skilful design could provide 
the applicant with the same development potential and amenity and reduce the 
impact on the views of neighbours to bring about impact”, and (b) “if the answer to 
that question is no, then the view impact of a complying development would 
probably be considered acceptable and the view sharing reasonable”.

In respect to Point 3, NSWLEC Commissioner Walsh in Furlong v Northern Beaches 
Council [2022] NSWLEC 1208 referenced Wenli Wang v North Sydney Council [2018] 
NSWLEC 122, in considering that if a more skilful design could be achieved arriving at 
an outcome that achieved ‘a very high level of amenity and enjoy impressive 
views’, then a proposed development has gone too far, and must be refused. 

In my opinion the extent of view loss considered to be the greater than moderate, in 
relation to the views from my clients’ highly used zones of my clients’ dwelling. The 
view is from a location from which it would be reasonable to expect that the existing
view, particularly of the view that could be retained especially in the context of a 
development that does not comply with outcomes and controls. The private 
domain visual catchment is an arc from which views will be affected as a result of 
the construction of the proposed development. The proposed development will 
create view loss in relation to my clients’ property. The views most affected are from 
my clients’ highly used zones and include very high scenic and highly valued 
features as defined in Tenacity. Having applied the tests in the Tenacity planning 
principle I conclude that my clients would be exposed to a loss greater than 
moderate from the highly used rooms. The non-compliance with planning outcomes 
and controls of the proposed development will contribute to this loss. Having 
considered the visual effects of the proposed development envelope, the extent of 
view loss caused would be unreasonable and unacceptable. 

The proposed development cannot be supported on visual impacts grounds. The
siting of the proposed development and its distribution of bulk does not assist in 
achieving view sharing objectives. My assessment finds that view sharing objectives 
have not been satisfied. 

There are architectural solutions that maintains my clients’ view. 

As noted by his Honour, Justice Moore of the Court in Rebel MH Neutral Bay Pty Ltd v 
North Sydney Council [2018] NSWLEC 191 (Rebel), 
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“the concept of sharing of views does not mean, for the reasons earlier explained, 
the creation of expansive and attractive views for a new development at the 
expense of removal of portion of a pleasant outlook from an existing development. 
This cannot be regarded as “sharing” for the purposes of justifying the permitting of a 
non-compliant development when the impact of a compliant development would 
significantly moderate the impact on a potentially affected view”. 

The same unreasonable scenario in Rebel applies to the current DA. The proposed 
breaching dwelling will take away views from my clients’ property (and possibly 
other adjoining properties) to the considerable benefit of the future occupants of 
the proposed dwelling. This scenario is not consistent with the principle of View 
Sharing enunciated by his Honour, Justice Moore in Rebel. The adverse View Loss 
from my clients’ property is one of the negative environmental consequences of the 
proposed development. The proposed development cannot be supported on visual 
impacts grounds.  

These issues warrant refusal of the DA.

My clients ask Council to request that the Applicant position ‘Height 
Poles/Templates’ to define the non-compliant building envelope, and to have these 
poles properly measured by the Applicant’s Registered Surveyor.  The Height Poles 
will need to define: All Roof Forms, and all items on the roof, Extent of all Decks, 
Extent of Privacy Screens. Height Poles required for all trees. The Applicant will have 
to identify what heights and dimensions are proposed as many are missing from the 
submitted DA drawings.

In conclusion, as the dwelling proposed will impact views from my clients’ property, 
the erection of height poles is required to allow an accurate assessment of view 
impact. The height poles should provide a delineation to identify any elements of 
the proposed built form that breaches the envelope controls of height and 
setbacks.

My clients contend that the proposed development when considered against the 
DCP and the NSW Land and Environment Court Planning Principle in Tenacity 
Consulting Pty Ltd v Warringah Council (2004) NSWLEC will result in an unacceptable 
view impact and will not achieve appropriate view sharing. 

My clients contend that the proposal is contrary to Section 4.15(1)(b) of the 
Environmental Planning and Assessment Act 1979 in that it does not satisfy the view 
sharing controls of the DCP.

4. IMPACTS UPON ADJOINING PROPERTIES: VIEW LOSS CAUSED BY POOR
STRATEGIC POSITIONING OF TREE CANOPY

The proposal is contrary to Section 4.15(1)(a)(iii) of the Environmental Planning and 
Assessment Act 1979 as it fails to strategically locate new tree canopy to avoid 
amenity loss.
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My clients are concerned that new trees are positioned within the Tenacity Viewing 
Corridors to my clients’ view. 

At the recent NSWLEC case, Hong v Mosman Municipal Council [2023] NSWLEC 1149
decision dated 31 March 2023, view loss caused by excessive landscape was a key 
issue. Commissioner Walsh summarised the matter in cl 30 of his decision:

In regard to landscaping and tree protection, I note again that in Court and to 
some degree of detail, I worked through with the experts the various points of 
concern raised. This resulted in a number of further agreed alterations to the 
landscape plan. The Revision C drawings, based on the evidence of the experts but 
also in my own reading, now provide that appropriate balance between retaining 
and sometimes enhancing Middle Harbour views, while also providing for a valuable 
local landscape contribution. 

The Revision C drawings required 9 high canopy trees to be deleted and replaced 
by 3m high species. The condition of consent required a further four transplanted 
palms to be deleted from the Landscape Plans. 

I represented the neighbour in this matter. 

I include within this submission the view loss montages prepared by Pam Walls as a 
part of my submission to Council and the Court on this Appeal.

I add the montage prepared to support the neighbour’s submission in these 
respects.
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Hong v Mosman Municipal Council [2023] NSWLEC 1149
View Loss caused by excessive landscape in the harbour viewing corridor zone
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At the recent NSWLEC case, Zubani v Mosman Municipal Council [2022] NSWLEC 
1381, decision dated 19 July 2022, clearly identifies that under Tenacity, Council must 
be mindful to restrict landscape heights to ensure views are adequately protected. 
Commissioner Morris referred to the matter in 47 and 49. 

I represented the neighbour in this matter. 

I include within this submission the view loss montages prepared by Pam Walls as a 
part of my submission to Council and the Court on this Appeal.

Zubani v Mosman Municipal Council [2022] NSWLEC 1381 
View Loss caused by excessive landscape in the street setback zone

At the recent NSWLEC case, Petesic v Northern Beaches Council [2022] NSWLEC,
decision dated 30 May 2022, view loss caused by excessive landscape was a key 
issue. Northern Beaches Council’s SOFAC filed 16 September 2021, prepared by 
Louise Kerr, Director Planning and Place at NBC, in B2 Item 7, called for ‘strategic 
positioning of canopy trees’ to avoid view loss. Proposed Trees were lowered and 
repositioned as a result. Commissioner Chilcott referred to the matter in 49[5].

At the recent NBLPP decision, DA 2022 0246 at 120 Prince Alfred Parade, Newport on 
8 December 2022, the Panel agreed to delete trees higher than 8.5m in the viewing 
corridor as recommended by Council’s assessment Report, and imposed the 
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additional condition that the trees “shall be maintained so that they do not exceed 
8.5 metres in height measured from the ground at the base of the tree”

I represented the neighbour in this matter. 

I include within this submission the view loss montages prepared by Pam Walls as a 
part of my submission to Council and the Court on this Appeal.

NBLPP: DA 2022 0246 120 Prince Alfred Parade, Newport on 8 December 2022
View Loss caused by excessive landscape 

At the recent NBC DDP decision, DA 2022 2280 at 47 Beatty Street Balgowlah in July 
2023, the Panel agreed to delete trees higher than 6.0m in the viewing corridor as 
recommended by Council’s Assessment Report. The NBC DDP Panel Members were 
Daniel Milliken, Maxwell Duncan and Neil Cocks.

The condition imposed stated that the trees:

“…shall be replaced with a species with a maximum mature height of 6m.”

The Panel also deleted a roof terrace that obstructed harbour views.
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The roof terrace, retractable awning, stairs, balustrading, stairwell wall and raised 
parapet wall shall be deleted from the roof level. The roof level shall consist of roof 
planting, with species consistent with the submitted landscape plan, and have no 
structures exceeding RL 36.2 placed on the roof (apart from landscaping). 

I represented the neighbour in this matter. 

I include within this submission the view loss montages prepared by Pam Walls as a 
part of my submission to Council.

I am concerned that proposed trees to be planted on elevated platforms and 
terraces may remove important views.

5. IMPACTS UPON ADJOINING PROPERTIES: OVERSHADOWING

The proposal is contrary to Section 4.15(1)(a)(iii) of the Environmental Planning and 
Assessment Act 1979 as it will have unacceptable impacts upon the amenity of 
neighbours’ property, specifically with regard to overshadowing. 

The Applicant has not provided adequate Solar Access Diagrams, at one hourly 
intervals, in plan and elevation of my clients’ property, to assess the loss of solar 
access at mid-winter, of my client’s windows, private open space, and PV Solar 
Panels to accord with DCP controls and NSWLEC planning principles 
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My clients believe that further assessment of the shadow impacts through the 
production of elevational shadow diagrams or a “View from the Sun” assessment 
are critical in order to understand the potential future impacts and necessary for 
Council’s reasonable assessment. 

Shadow diagrams have not included the additional shadow cast by the non-
complaint envelope, in plan and elevation. The elevational shadow diagrams must 
show the position of windows on adjoining properties.

The proposed development should be refused as it will have unacceptable impacts 
upon the amenity of adjoining properties, specifically with regard to overshadowing.

The proposed development will result in unreasonable overshadowing of the 
windows of my clients’ property and the private open space of my clients’ property, 
resulting in non-compliance with the provisions of DCP.

A variation to the DCP is not supported as the objectives of the clause are not 
achieved. 

In The Benevolent Society v Waverley Council [2010] NSWLEC 1082 the LEC 
consolidated and revised planning principle on solar access is now in the following 
terms:

“Overshadowing arising out of poor design is not acceptable, even if it satisfies 
numerical guidelines. The poor quality of a proposal’s design may be demonstrated 
by a more sensitive design that achieves the same amenity without substantial 
additional cost, while reducing the impact on neighbours.”

The Applicant has not submitted hourly solar diagrams to fully assess the solar loss. 
My clients ask Council to obtain these diagrams.

The planning principle The Benevolent Society v Waverley Council [2010] NSWLEC 
1082 is used to assess overshadowing for development application. An assessment 
against the planning principle is provided as follows: 

• The ease with which sunlight access can be protected is inversely proportional to
the density of development. At low densities, there is a reasonable expectation that
a dwelling and some of its open space will retain its existing sunlight. (However, even
at low densities there are sites and buildings that are highly vulnerable to being
overshadowed.) At higher densities sunlight is harder to protect and the claim to
retain it is not as strong.

The density of the area is highly controlled. 

• The amount of sunlight lost should be taken into account, as well as the amount of
sunlight retained.

The solar diagrams are not complete, but what has been provided shows that the 
proposed development will overshadow the adjoining dwellings. The amount of 
sunlight that will be lost will only be able to be fully considered once solar elevational 
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drawings are submitted. What has been submitted gives the very clear indication 
that the outcome is not in accordance with controls

• Overshadowing arising out of poor design is not acceptable, even if it satisfies
numerical guidelines. The poor quality of a proposal’s design may be demonstrated
by a more sensitive design that achieves the same amenity without substantial
additional cost, while reducing the impact on neighbours.

The proposed development has been designed without considering the amenity of 
the neighbouring properties. It is considered that a more skilful design, could have 
been adopted that would have reduced the impact on the neighbouring 
properties. What has been submitted gives the very clear indication that the 
outcome is not in accordance with controls

• To be assessed as being in sunlight, the sun should strike a vertical surface at a
horizontal angle of 22.5o or more. (This is because sunlight at extremely oblique
angles has little effect.) For a window, door or glass wall to be assessed as being in
sunlight, half of its area should be in sunlight. For private open space to be assessed
as being in sunlight, either half its area or a useable strip adjoining the living area
should be in sunlight, depending on the size of the space. The amount of sunlight on
private open space should be measured at ground level.

This can only be fully assessed once elevational solar drawings at hourly intervals are 
submitted. What has been submitted gives the very clear indication that the 
outcome is not in accordance with controls

• Overshadowing by fences, roof overhangs and changes in level should be taken
into consideration. Overshadowing by vegetation should be ignored, except that
vegetation may be taken into account in a qualitative way, in particular dense
hedges that appear like a solid fence.

There is no major overshadowing as a result of vegetation 

• In areas undergoing change, the impact on what is likely to be built on adjoining
sites should be considered as Well as the existing development.

The area is not currently undergoing change, the LEP and DCP controls have not 
altered for many years.

The assessment of the development against the planning principal results in the 
development not complying with the solar access controls and therefore amended 
plans should be requested to reduce the overshadowing impact on the adjoining 
neighbour. It is suggested that a more skilful design of the development, would result 
in less impact in regard to solar access. It is requested that Council seek amended 
plans for the development to reduce the impact of the development, and these 
matters are addressed elsewhere in this Written Submission.

My clients object to solar loss to my clients’ private open space, and to my clients’ 
windows that fails to allow mid-winter solar access into highly used room by non-
compliant development controls.
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6. IMPACTS UPON ADJOINING PROPERTIES: PRIVACY

The proposal is contrary to Section 4.15(1)(a)(iii) of the Environmental Planning and 
Assessment Act 1979 as it will have unacceptable impacts upon the amenity of 
neighbours’ property, specifically with regard to visual privacy. 

The proposed development should be refused as it will have unacceptable impacts 
upon the amenity of my clients’ property, specifically with regard to visual privacy. 

The proposed development will result in unacceptable overlooking of the adjoining 
dwelling and associated private open space, resulting in inconsistency with the 
provisions of the DCP and the objectives of the DCP. 

The location and design of the proposed glazed windows facing the boundary will 
result in unacceptable visual and acoustic privacy impacts to adjoining properties. 

The Applicant has not provided an adequate Privacy Impact Analysis which details 
the extent to which privacy at my clients’ property will be adversely impacted by 
the proposal.

An assessment of the privacy impact against the planning principle Meriton v 
Sydney City Council [2004] NSWLEC 313 follows: 

Principle 1: The ease with which privacy can be protected is inversely proportional to 
the density of development. At low-densities there is a reasonable expectation that 
a dwelling and some of its private open space will remain private. At high-densities it 
is more difficult to protect privacy. 

Response: The development is located in a R1 Zone area. 

Principle 2: Privacy can be achieved by separation. The required distance depends 
upon density and whether windows are at the same level and directly facing each 
other. Privacy is hardest to achieve in developments that face each other at the 
same level. Even in high-density development it is unacceptable to have windows 
at the same level close to each other. Conversely, in a low-density area, the 
objective should be to achieve separation between windows that exceed the 
numerical standards above. (Objectives are, of course, not always achievable.) 

Response: The proposed development results in a privacy impact with the proposed 
windows facing neighbours without sufficient screening devices being provided, 
considering the proposed windows are directly opposite my clients’ windows and 
balconies.

Principle 3: The use of a space determines the importance of its privacy. Within a 
dwelling, the privacy of living areas, including kitchens, is more important than that 
of bedrooms. Conversely, overlooking from a living area is more objectionable than 
overlooking from a bedroom where people tend to spend less waking time. 

Response: The windows in question are windows of highly used offices and music 
rooms, it is considered that the living areas will result in an unacceptable privacy 
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breach. The proposed windows and decks face the rear private open spaces for the 
neighbouring dwelling and will result in an unacceptable level of privacy impact.

Principle 4: Overlooking of neighbours that arises out of poor design is not 
acceptable. A poor design is demonstrated where an alternative design, that 
provides the same amenity to the applicant at no additional cost, has a reduced 
impact on privacy. 

Response: The proposed development is a new development and the proposed 
windows have been designed without any consideration to the privacy of the 
neighbouring property. 

Principle 5: Where the whole or most of a private open space cannot be protected 
from overlooking, the part adjoining the living area of a dwelling should be given the 
highest level of protection. 

Response: It is considered that the private open space of the neighbouring dwellings 
could be better protected. My clients ask Council to consider the most appropriate 
privacy screening measures to be imposed on windows and decks facing my 
clients’ property, including landscaping

Principle 6: Apart from adequate separation, the most effective way to protect 
privacy is by the skewed arrangement of windows and the use of devices such as 
fixed louvres, high and/or deep sills and planter boxes. The use of obscure glass and 
privacy screens, while sometimes being the only solution, is less desirable. 

Response: As mentioned above, the use of privacy devices would reduce the 
impact of the dwelling. 

Principle 7: Landscaping should not be relied on as the sole protection against 
overlooking. While existing dense vegetation within a development is valuable, 
planting proposed in a landscaping plan should be given little weight. 

Response: Additional 6m high landscaping may assist in addition to privacy devices.

Principle 8: In areas undergoing change, the impact on what is likely to be built on 
adjoining sites, as well as the existing development, should be considered. 

Response: The area is not undergoing change that would warrant privacy impact 
such as the one presented. 

Comment: As the development is considered to result in an unacceptable privacy 
impact due to the design, it is requested that the proposed development be 
redesigned to reduce amenity impact on the neighbouring properties. 

In the context of the above principles, the application can be considered to violate 
the reasonable expectation that the habitable rooms and private open space at 
my clients’ property will remain private. It is therefore reasonably anticipated that 
the application does not comply with the DCP.
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The above non-compliance will give rise to unreasonable amenity impacts upon the 
adjoining properties. In this instance, the proposal is not considered to achieve 
compliance with this control. 

Proximity of private open space and apartments.
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7. IMPACTS UPON ADJOINING PROPERTIES: ENGINEERING

EXCESSIVE EXCAVATION & GEOTECHNICAL CONCERNS

The proposal is contrary to Section 4.15(1)(a)(iii) of the Environmental Planning and 
Assessment Act 1979 as it fails to provide minimal excavation, with excavation 
proposed too close to the neighbours’ property.

The quantum of excavation has not been identified by the applicant, nor the 
method of how the calculations were identified.

Insufficient information has been submitted to demonstrate that the proposed 
development will not adversely impact the structural integrity of the surrounding 
properties. 

The Applicant has not provided adequate protection to my clients’ property by the 
submission of an incomplete Geotechnical report, including:  

o appears to be assessing a significant shallower excavation at 2m than is
proposed in the architectural design of 9m, potentially making the
recommendations and design parameters of the report invalid/unsuitable.

o does not provide suitable assessment to meet the Council Geotechnical Risk
Management Policy requirements.

o inadequate geotechnical investigations,
o incomplete geotechnical recommendations,
o conservative parameters for design of retention systems.
o incomplete geotechnical monitor plan,
o excessive vibration limits, maximums of 3mm/sec should be considered due to

the age and fragility of neighbouring properties
o lack of full-time monitoring and control of the vibration,
o incomplete dilapidation survey report recommendations,
o incomplete attenuation methods of excavation,
o exclusion of excavation in the setback zone,
o incomplete consideration of battering

The maximum excavation depth appears to be up to 7m greater than that 
indicated in the geotechnical report. This would be expected to alter the risk levels 
assessed in the report and the recommendations for support systems

it is impossible to confirm from hand auger and DCP tests the strength rock exists on 
site 

The Safe Excavation Batters for excavations of >3.0m depth continuous batter slopes 
in soils or weak rock are generally unsafe. 

Safe batter slopes are not possible in many locations with respect to boundary 
stability, and therefore pre-excavation support is needed. 
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As such, a more detailed investigation into sub-surface conditions is required to 
confirm geological sequences and determine and provide recommendations for 
support systems. 

The report also appears to be assessing a significant shallower excavation than is 
proposed in the architectural design, potentially making the recommendations and 
design parameters of the report invalid/unsuitable. 

Based on the apparent potential for excavation of deep excavation within proximity 
of property boundaries, it is considered that the geotechnical report does not 
provide suitable assessment to meet the Council Geotechnical Risk Management 
Policy requirements. 

In simple terms, the Geotechnical Report is not sufficient in detail, as it fails to provide 
adequate information on the following:

1. Details of all site inspections and site investigations.
2. Plans and sections of the site and related land from survey and field

measurements with contours and spot levels to AHD.
3. Photographs and/or drawings of the site and related land adequately

illustrating all geotechnical features referred to in the Detailed
Geotechnical Report, as well as the locations of the proposed
development.

4. Presentation of an interpreted geological model of the site and related
land showing the proposed development, including an assessment of sub-
surface conditions, taking into account thickness of the topsoil, colluvium
and residual soil layers, depth to underlying bedrock, and the location
and depth of groundwater.

5. An assessment of the risk posed by all identifiable Geotechnical Hazards
that have the potential to either individually or cumulatively affect people
or property upon the site or adjoining properties

6. A conclusion as to whether the site is suitable for the development
proposed to be carried out.

7. Details of all geotechnical conditions or information that are required for
the different stages of development, including the following:

8. Development Approval:

o Footing levels and supporting rock quality (where applicable)
o Extent of earth and rock cut and fill (where applicable)
o Recommendations for excavation and batters (where applicable)
o Parameters, bearing capacities and recommendations for use in the design

of all structural works with geotechnical components, including footings,
retaining walls, surface and sub-surface drainage.

o Recommendations for the selection of building structure systems consistent
with the geotechnical risk assessment

o Any other conditions required to ensure the proposal can achieve the
acceptable risk management

o Any other conditions required to remove geotechnical risks that can
reasonably and practically be addressed.

581



9. Details of all geotechnical conditions or information that are required for
the following stages of development

I have numerous concerns:

o A mass failure of the slope that falls across the property and continues above
at moderate angles failing and impacting on the proposed works.

o The vibrations produced during the proposed excavation impacting on the
surrounding structures. 

o The excavation collapsing onto the work site before retaining structures are in
place. 

o The proposed basement excavation undercutting the footings of the
adjacent property causing failure. 

o Excessive vibration recommendations considering the age and fragility of
neighbours’ properties

I have other concerns:

o The geotechnical report does not reference the relevant Council policy or
the sites landslip hazard zoning providing no certainty that the site zoning or
policy was considered in its preparation

o The geotechnical report references “only shallow 2m excavations will be
required” however bulk excavations of up to approx. 9m depth are proposed
across the site extending to within proximity of both side property boundaries
and neighbouring dwellings

o The geotechnical report shows limited investigation upon which the report is
based and is limited to visual inspection and the conducting of limited DCP
test and limited boreholes that extended through soils before being
terminated at shallow depth within soils without identification of bedrock.

o The geotechnical report provides no potential landslide hazards and no
treatment options

o The geotechnical report provides no description of adjacent properties or
conditions/hazards with these properties that could be impacted by or
impact upon the development (ie. boulders, stabilised outcrops)

o The geotechnical report provides no recommendations for excavation
support systems, provides no parameters for design and assessment of
retention systems

The geotechnical report supplied does not meet the Council’s policy requirements 
or objectives and as such should not be accepted by Council with the 
Development Application. 

The geotechnical report provides limited assessment which does not appear site or 
development specific, provides no design or construction recommendations to 
maintain stability within the “Acceptable Risk Management” criteria and involved 
very limited and shallow investigation for what are deep excavations into the hill 
slope that have high potential for detrimental impact on adjacent properties and 
structures. 

582



As such, should approval of the proposed development occur based on the 
supplied geotechnical report, then serious concerns should be held for the stability 
and protection of my client’s property and house.

My clients have geotechnical concerns. 

o Stability of the natural hillside slope; upslope of the proposed development,
beneath the proposed development, downslope of the proposed
development and to all neighbour’s land.

o Stability of existing retaining walls that will remain;
o Stability of proposed retaining walls to support the excavations for the

proposed residence, and external landscaping walls.
o Incomplete consideration of landslip hazards
o Incomplete consideration of Natural Hillside Slope
o Incomplete consideration to create a Large-Scale Translational Slide
o Incomplete consideration of Existing Retaining Walls
o Incomplete consideration of Proposed Retaining Walls
o Incomplete consideration of partial excavation of large boulders
o Incomplete consideration and inadequate identification of ‘floaters’ across

neighbour’s boundary
o Incomplete consideration of Surface Erosion
o Incomplete consideration of potential Rock Fall
o Incomplete consideration of landslip of soils from excavation

My clients have concerns regarding the lack of extensive recommendations in 
respect to the following:

o Incomplete Conditions Recommended to Establish the Design Parameters
o Incomplete Conditions Recommended to the Detailed Design to be

Undertaken for the Construction Certificate 
o Incomplete Conditions Recommended During the Construction Period
o Incomplete Conditions Recommended for Ongoing Management of the

Site/Structure(s) 
o Incomplete Geotechnical Risk Management Forms

The Geotechnical report does not contain the full extent of conditions normally 
associated with this type of deep excavation on a slope. Some of these matters are 
partially addressed but not all.

Concern is raised that the Geotechnical report has not fully addressed these matters

o Comprehensive site mapping conducted - inadequate
o Mapping details presented on contoured site plan with geomorphic mapping
o Subsurface investigation required
o Geotechnical model developed and reported as an inferred subsurface

type-section
o Geotechnical hazards identified
o Geotechnical hazards described and reported
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o Risk assessment conducted in accordance with the Geotechnical Risk
Management Policy; Consequence analysis & Frequency analysis

o Risk calculation
o Risk assessment for property conducted in accordance with the

Geotechnical Risk Management Policy
o Risk assessment for loss of life conducted in accordance with the

Geotechnical Risk Management Policy
o Assessed risks have been compared to “Acceptable Risk Management”

criteria as defined in the Geotechnical Risk Management Policy
o Opinion has been provided that the design can achieve the “Acceptable

Risk Management” criteria provided that the specified conditions and
recommendations presented in the Report are achieved recommendations
presented in the Report are adopted.

o Design Life Adopted:100 years
o Geotechnical Conditions to be applied to all four phases as described in the

Geotechnical Risk Management Policy
o Additional action to remove risk where reasonable and practical have been

identified and included in the report.

The Applicant has not provided adequate protection to my clients’ property from 
excessive excavation and potential land slip and damage to my clients’ property, 
including intrusive geotechnical investigations, incomplete geotechnical 
recommendations, incomplete geotechnical monitor plan, excessive vibration limits, 
lack of full-time monitoring of the vibration, incomplete dilapidation report 
recommendations, incomplete attenuation methods of excavation, exclusion of 
excavation in the setback zone, exclusion of anchors under my clients’ property, 
and incomplete consideration of battering in the setback zone.

My clients ask for the Geotechnical Report to be updated to include all these 
matters, and the recommendations of the risk assessment required to manage the 
hazards as identified in the Geotechnical Report.

8. PRECEDENT

The Development Application should be refused because approval of the proposal 
will create an undesirable precedent for similar inappropriate development in the 
area. 

9. PUBLIC INTEREST

The proposal is contrary to the public interest pursuant to Section 4.15(1)(e) of the 
Environmental Planning and Assessment Act 1979. The proposed development is not 
in the public interest as the development is inconsistent with the scale and intensity 
of development that the community can reasonably expect to be provided on this 
site by nature of the applicable controls. The development does not represent 
orderly development of appropriate bulk, scale or amenity impact in the locality 
and approval of such a development would be prejudicial to local present and 
future amenity as well as desired future character and therefore is not in the public 
interest.
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D. CONTENTIONS THAT RELATE TO INSUFFICIENT & INADEQUATE INFORMATION

The applicant has not submitted sufficient and/or adequate information as 
requested by Council under Part 6, Division 1 Clause 54 of the EPA Regulation 2000 
to enable a reasonable assessment under the applicable legislation. 

The application lacks sufficient detail to make an informed assessment particularly 
with respect to determining the extent of the following matters and the relationship 
and impact to adjoining neighbours.

View Impact Analysis

The Applicant has not provided an adequate View Impact Analysis which details 
the extent to which existing views from my clients’ property are obstructed under the 
current proposal, from the proposed built form and the proposed trees, to accord 
with DCP controls and NSWLEC planning principles 

My clients ask Council to request that the Applicant position ‘Height 
Poles/Templates’ to define the non-compliant building envelope, and to have these 
poles properly measured by the Applicant’s Registered Surveyor.  The Height Poles 
will need to define: All Roof Forms, and all items on the roof, Extent of all Decks, 
Extent of Privacy Screens. Height Poles required for all trees. The Applicant will have 
to identify what heights and dimensions are proposed as many are missing from the 
submitted DA drawings.

Solar Access Diagrams

The Applicant has not provided adequate Solar Access Diagrams, at one hourly 
intervals, in plan and elevation of my clients’ property, to assess the loss of solar 
access at mid-winter, to accord with DCP controls and NSWLEC planning principles 

My clients believe that further assessment of the shadow impacts through the 
production of elevational shadow diagrams or a “View from the Sun” assessment 
are critical in order to understand the potential future impacts and necessary for 
Council’s reasonable assessment. 

Privacy Impact Analysis 

The Applicant has not provided an adequate Privacy Impact Analysis, to accord 
with DCP controls and NSWLEC planning principles. 

Existing and Finished Ground Levels

Spot levels and contour lines from the Registered Surveyors drawings have not been 
transferred to the proposed DA drawings of plans, sections, and elevations to 
enable an assessment of height and the relationship and impact to adjoining 
neighbours. Neighbour’s dwellings have not been accurately located on plans, 
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sections and elevations, including windows and decks, to enable a full assessment of 
the DA.

Geotechnical 

The Applicant has not provided adequate protection to my clients’ property from 
excessive excavation and potential land slip and damage to my clients’ property, 
including excessive vibration limits, lack of full-time monitoring of the vibration, 
incomplete dilapidation report recommendations, incomplete attenuation methods 
of excavation, exclusion of excavation in the setback zone, exclusion of anchors 
under my clients’ property, and incomplete consideration of battering in the 
setback zone. The geotechnical requirements referred to earlier must be added to 
the Geotechnical Report. My clients ask for the Geotechnical Report to be updated 
to include these matters, and the recommendations of the risk assessment required 
to manage the hazards as identified in the Geotechnical Report are to be 
incorporated into the construction plans. In Medium Strength Rock the use of better 
techniques to minimise vibration transmission will be required. These include: Rock 
sawing the excavation perimeter to at least 1.0m deep prior to any rock breaking 
with hammers, keeping the saw cuts below the rock to be broken throughout the 
excavation process; Limiting rock hammer size to 300kg, with a 5t excavator as a 
maximum; Rock hammering in short bursts so vibrations do not amplify. Rock 
breaking with the hammer angled away from the nearby sensitive structures; 
Creating additional saw breaks in the rock where vibration limits are exceeded; Use 
of rock grinders (milling head). Should excavation induced vibrations exceed 
vibration limits after the recommendations above have been implemented, 
excavation works are to cease immediately. 
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E. REQUEST FOR AMENDED PLANS TO BE SUBMITTED TO BETTER ADDRESS IMPACTS
UPON ADJOINING PROPERTIES

Prepare and submit further supporting information and amendments to the assessing 
officer directly addressing the issues. 

Reduce the proposed development as follow:

1. REDUCTION OF BUILT FORM

o Reduce the built form to resolve view loss and solar loss impacts
o No roof mechanical plant to the top of Bethania Building

2. PRIVACY DEVICES

o All windows in the Bethania Building facing my client’s property to have
privacy screening to be fixed obscured glazing or fixed panels or battens or
louver style construction (with a maximum spacing of 20mm), in materials that
complement the design of the approved development.

o The new windows in the Bethania Building music classroom levels to be fixed
(non-openable) and utilise acoustic glass. Acoustic seals and triple glazed
systems must be used.

3. LANDSCAPING

o Tree planting shall be located to minimise impacts on view loss, with no trees
over 3m in the viewing corridor

o new trees and screening trees be increased to 400 Litre pots, so that a more
mature landscape outcome is achieved.

o Additional 6m high planting for screening along the street boundaries
adjacent to the proposed built form, to reduce the built form and establish an
appropriate setting

4. CONDITIONS OF ANY CONSENT

My client asks for a complete set of Conditions to be included within any consent, 
including, but not limited to, the following:

Conditions which must be satisfied prior to the demolition of any building or 
construction 

o Acoustic Certification of Mechanical Plant and Equipment
o Arborists Documentation and Compliance Checklist
o BASIX Commitments
o Checking Construction Certificate Plans – Protecting Assets Owned by Sydney

Water
o Construction Certificate Required Prior to Any Demolition
o Demolition and Construction Management Plan
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o Electric vehicle circuitry and electric vehicle charging point requirements
o Engineer Certification
o Establishment of Tree Protection Zone (TPZ) Fence
o Geotechnical and Hydrogeological Design, Certification and Monitoring
o Ground Anchors
o Identification of Hazardous Material
o Light and Ventilation
o No Underpinning works
o Noise Control - Acoustic Protection of adjoining residential units-Operation of

Air Conditioning Plant
o Noise Control - Swimming pool/spa pool pumps and associated equipment
o Parking Facilities
o Payment of Long Service Levy, Security, Contributions and Fees
o Professional Engineering Details
o Public Road Assets Prior to Any Work/Demolition
o Road and Public Domain Works
o Soil and Water Management Plan – Submission and Approval
o Stormwater Management Plan
o Swimming and Spa Pools – Backwash
o Swimming and Spa Pools – Child Resistant Barriers
o Tree Management Plan
o Ventilation - Internal Sanitary Rooms
o Utility Services Generally
o Waste Storage – Per Single Dwelling

Conditions which must be satisfied prior to the commencement of any development 
work 

o Adjoining Buildings Founded on Loose Foundation Materials
o Building - Construction Certificate, Appointment of Principal Certifier,

Appointment of Principal Contractor and Notice of Commencement (Part 6,
Division 6.3 of the Act)

o Compliance with Building Code of Australia and insurance requirements
under the

o Dilapidation Reports for Existing Buildings
o Erosion and Sediment Controls – Installation
o Establishment of Boundary Location, Building Location and Datum
o Home Building Act 1989
o Notification of Home Building Act 1989 requirements
o Security Fencing, Hoarding (including ‘Creative Hoardings’) and Overhead

Protection
o Site Signs
o Toilet Facilities
o Works (Construction) Zone – Approval and Implementation

Conditions which must be satisfied during any development work 

o Asbestos Removal Signage
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o Check Surveys - boundary location, building location, building height,
stormwater drainage system and flood protection measures relative to
Australian Height Datum

o Classification of Hazardous Waste
o Compliance with Australian Standard for Demolition
o Compliance with BCA and Insurance Requirements under the Home Building

Act 1989
o Compliance with Council’s Specification for Roadworks, Drainage and
o Compliance with Geotechnical / Hydrogeological Monitoring Program
o Miscellaneous Works, Road Works and, Work within the Road and Footway
o Critical Stage Inspections
o Disposal of Site Water During Construction
o Disposal of Asbestos and Hazardous Waste
o Dust Mitigation
o Erosion and Sediment Controls – Maintenance
o Footings in the vicinity of trees
o Hand excavation within tree root zones
o Hours of Work –Amenity of the Neighbourhood
o Installation of stormwater pipes and pits in the vicinity of trees
o Level changes in the vicinity of trees
o Notification of Asbestos Removal
o Maintenance of Environmental Controls
o Placement and Use of Skip Bins
o Prohibition of Burning
o Public Footpaths – Safety, Access and Maintenance
o Replacement/Supplementary trees which must be planted
o Requirement to Notify about New Evidence
o Site Cranes
o Site Waste Minimisation and Management – Construction
o Site Waste Minimisation and Management – Demolition
o Support of Adjoining Land and Buildings
o Tree Preservation
o Vibration Monitoring

Conditions which must be satisfied prior to any occupation or use of the building 
(Part 6 of the Act and Part 8 Division 3 of the Regulation) 

o Amenity Landscaping
o Certification of Electric Vehicle Charging System
o Commissioning and Certification of Public Infrastructure Works
o Commissioning and Certification of Systems and Works
o Occupation Certificate (section 6.9 of the Act)
o Letter Box
o Swimming and Spa Pools – Permanent Child Resistant Barriers and other

Matters
o Swimming Pool Fencing

Conditions which must be satisfied prior to the issue of the Occupation Certificate for 
the whole of the building 
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o Fulfillment of BASIX Commitments – clause 154B of the Regulation
o Landscaping
o Positive Covenant and Works-As-Executed Certification of Stormwater

Systems
o Removal of Ancillary Works and Structures
o Road Works (including footpaths)

Conditions which must be satisfied during the ongoing use of the development 

o Maintenance of BASIX Commitments
o Noise Control
o Noise from mechanical plant and equipment, including swimming pool plant
o Ongoing Maintenance of the Onsite Stormwater Detention (OSD) System,

Rain Garden and Rainwater Tank
o Outdoor Lighting – Residential
o Outdoor Lighting – Roof Terraces
o Swimming and Spa Pools – Maintenance

Advising

o Asbestos Removal, Repair or Disturbance
o Builder’s Licences and Owner-builders Permits
o Building Standards - Guide to Standards and Tolerances
o Commonwealth Disability Discrimination Act 1992
o Criminal Offences – Breach of Development Consent and Environmental

Laws
o Dial Before You Dig
o Dilapidation Report
o Dividing Fences
o Lead Paint
o NSW Police Service and Road Closures
o Pruning or Removing a Tree Growing on Private Property
o Pruning or Removing a Tree Growing on Private Property
o Recycling of Demolition and Building Material
o Release of Security
o Roads Act 1993 Application
o SafeWork NSW Requirements
o Workcover requirements

590



F. REASONS FOR REFUSAL

My clients ask Council to refuse the DA as the proposal is contrary to the 
Environmental Planning and Assessment Act:

1. Pursuant to Section 4.15(1)(a)(i) of the Environmental Planning and
Assessment Act 1979 the proposed development is inconsistent with the
provisions of the Environmental Planning and Assessment Act 1979

2. Adverse visual impacts to adjoining properties. The proposal raises the
potential for adverse visual impacts and associated view impacts to the
adjoining properties. In this regard, the proposal is contrary to the provisions of
the aims of the LEP

3. Adverse solar impacts to adjoining properties. The proposal raises the
potential for adverse visual impacts and associated solar impacts to the
adjoining properties. In this regard, the proposal is contrary to the provisions of
the aims of the LEP.

4. Adverse visual and acoustic privacy impacts to adjoining properties. The
proposal does not demonstrate effective mitigation of overlooking to
adjoining properties from balconies and windows.

5. The extent of excavation is excessive. The proposal is contrary to the
objective of the DCP, in that it does not minimise excavation and has
potential adverse impacts on existing and proposed vegetation.

6. The proposal is contrary to Section 4.15(1)(a)(iii) of the Environmental Planning
and Assessment Act 1979 as it fails to satisfy objectives and planning controls 
of LEP:

o Aims of Plan
o Zone Objectives
o Geotechnical Hazards

7. The proposal is contrary to Section 4.15(1)(a)(iii) of the Environmental Planning
and Assessment Act 1979 as it fails to satisfy objectives and planning controls 
of DCP:

o Poor Strategic Positioning of Tree Canopy
o Excessive Excavation & Geotechnical Concerns
o Impacts Upon Adjoining Properties: View Loss
o Impacts Upon Adjoining Properties: Overshadowing
o Impacts Upon Adjoining Properties: Privacy
o Impacts Upon Adjoining Properties: Visual Bulk
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8. The proposal is contrary to Section 4.15(1) of the Environmental Planning and
Assessment Act 1979 in that the plans and documentation are misleading as 
they do not clearly portray the true extent of works proposed. The plans 
include inaccuracies and inconsistencies and insufficient information has 
been provided in order to enable a detailed assessment. Dimensions to 
boundaries have not been shown in all locations of all proposed built 
elements. Levels on all proposed works have not been shown. 

9. The proposal is contrary to Section 4.15(1) of the Environmental Planning and
Assessment Act 1979 in that the proposal would not satisfy the matters for 
consideration under Biodiversity & Conservation SEPP 2021 and Resilience & 
Hazards SEPP 2021 

10. The proposal is contrary to Section 4.15(1) of the Environmental Planning and
Assessment Act 1979 in that it will have an adverse impact through its bulk, 
scale and siting on the built environment, and through lack of landscape 
provision, and adverse impact on the natural environment. The proposed 
development will have a detrimental impact on the visual amenity of the 
adjoining properties by virtue of the excessive building bulk, scale and mass 
of the upper floor.

11. The site is not suitable for the proposal pursuant to Section 4.15(1)(c) of the
Environmental Planning and Assessment Act 1979 in that this area of the site is 
unsuitable for a development of such excessive bulk and scale.

12. The proposals are unsuitably located on the site pursuant to Section 4.15(1)(c)
of the Environmental Planning and Assessment Act 1979.

13. The proposal does not satisfy Section 4.15(1)(d) of the Environmental Planning
and Assessment Act 1979 in that the proposal does not adequately address 
the amenity of neighbours
The proposal is contrary to the public interest pursuant to Section 4.15(1)(e) of
the Environmental Planning and Assessment Act 1979. The proposed
development is not in the public interest as the development is inconsistent
with the scale and intensity of development that the community can
reasonably expect to be provided on this site by nature of the applicable
controls. The development does not represent orderly development of
appropriate bulk, scale or amenity impact in the locality and approval of
such a development would be prejudicial to local present and future amenity
as well as desired future character and therefore is not in the public interest.
The proposed development will have a detrimental impact on the amenity of
adjoining residential properties, and for this reason is contrary to the public
interest.
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G. CONCLUSION

The proposed development is not consistent with the intent of the LEP standards and 
DCP controls as they are reasonably applied to the proposal. 

Commissioner Moore revised the NSWLEC planning principle for assessing impacts on 
neighbouring properties within Davies v Penrith City Council [2013] NSWLEC 1141

“The following questions are relevant to the assessment of impacts on neighbouring 
properties:
How does the impact change the amenity of the affected property? How much 
sunlight, view or privacy is lost as well as how much is retained?  
How reasonable is the proposal causing the impact?  
How vulnerable to the impact is the property receiving the impact? Would it require 
the loss of reasonable development potential to avoid the impact?  
Does the impact arise out of poor design? Could the same amount of floor space 
and amenity be achieved for the proponent while reducing the impact on 
neighbours?  
Does the proposal comply with the planning controls? If not, how much of the 
impact is due to the non-complying elements of the proposal?”

My clients contend that the proposed development impacts my clients’ property, 
and in terms of amenity, there is excessive sunlight, view or privacy loss. The loss is 
unreasonable. My clients’ property is not vulnerable to the loss that is presented. The 
loss arises out of poor design, through poorly located built form.

It is considered that the proposal is inappropriate on merit and unless amended 
plans are submitted, this DA must be refused for the following reasons: 

The application has not adequately considered and does not satisfy the
various relevant planning controls applicable to the site and the proposed
development.
The proposed dwelling will have an unsatisfactory impact on the
environmental quality of the land and the amenity of surrounding properties.
The site is assessed as unsuitable for the proposal, having regard to the
relevant land use and planning requirements.

It is considered that the public interest is not served. 

The proposed development does not follow the outcomes and controls contained 
within the adopted legislative framework. 

Having given due consideration to the matters pursuant to Section 4.15 of the 
Environmental Planning and Assessment Act, 1979 as amended, it is considered that 
there are multiple matters which would prevent Council from granting consent to 
this proposal in this instance. 

The proposed development represents an overdevelopment of the site and an 
unbalanced range of amenity impacts all of which would result in adverse impacts 
on my clients’ property.  Primarily,
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COMMENTS IN RELATION TO AMENDED D/2023/878

Address: 1 Tusculum St and 1 Challis Avenue Potts Point NSW 2011

Applicant: St Vincent’s College Ltd

I am a long-term owner/resident of 6 Challis Ave, a multi-story residential dwelling maintained to 

the north of the project site, on Challis Avenue. 6 Challis Ave directly faces the Garcia Centre, the 

sports courts, and the current swimming pool with an extended, distance view through the centre of 

the whole St Vincent’s site.

I have previously submitted comments to Council in relation to the proposed development of St 

Vincent’s, and subsequently had an onsite appointment with Julie Terzoudis on 7 March 2024.

A number of my previous concerns remain, that have not been answered from my reading of the 

amended Development Application (DA), noting also that I found it extremely difficult to determine 

what amendments had been made as there was no complete summary of changes.

PREVIOUS CONCERNS

ISSUE 1: LACK OF CONSIDERATION OF THE IMPACT ON THE NORTH SIDE OF CHALLIS AVE

I previously raised concerns that there had been no engagement from St Vincents College with 

properties on the northern side of Challis Ave.

I note that the Redevelopment Engagement Report from September 2023, which contained a 

number of misleading references to engagement with neighbours, has not been superseded so the 

issues of appropriate communications still remain. 

The letter from Council to St Vincents, dated 21 February 2024, while comprehensive in relation to 

the planned development, does not further address the issue.

Given that residents have now had the opportunity to comment on the original DA and the 

amendments, the issue remains that there is nothing in place to ensure that communication about 

the building process will be appropriate and allow residents to find ways to live with the 

construction as it occurs.
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As previously submitted: If the DA is approved, I request that Council requires:

- clear and regular communication with ALL neighbouring properties so that

owners/residents are aware of what is happening and when and have the opportunity to 

respond and/or make arrangements to avoid the resultant construction noise.

ISSUES 2, 4, 5:  VIEW LOSS, STREETSCAPE, HERITAGE IMPACT

I note that the View Loss Assessment document in the original DA sets has also not been 

superseded, but that amendments have been made to a number of documents relating to 

Architecture, Structure, Survey, Heritage Impact and Landscape.

All of these documents have direct bearing on the changes to the immediate view of the St Vincents 

site from the north side of Challis Ave, and what will be a loss of greenery and of distance and the 

addition of a building not sympathetic to the Challis Ave historic precinct.

I note that Council supports the removal of a number of trees within the Tree Protection Plan, in 

order to facilitate the development. However, given that Council had to request really basic 

requirements in relation to landscape plans, soil volume and tree planter designs, I am concerned 

that the proposed replacement landscaping will be inadequate and not well planned or managed.

In particular, I note that the façade of the hall and pool building has been modified to be more in 

keeping with the nature of the immediate area, particularly in the colour palette and building 

materials chosen. However, this change does not continue to the end of Challis Ave where the 

glazing extends around into Victoria St, and the black window framing stands out strongly.

Additionally, even with the proposed changes, the pool and hall building will be modern, significantly 

reducing the open distance that is the current view from the northern side of Challis Ave and 

diminishing the heritage aspects of Challis Ave.

As previously submitted: f the DA is approved, I request that Council requires:

- a reconsideration of the removal of the trees that have been classified as of high or

moderate retention value: and additionally

- a further examination of the design of the pool and hall building so that the heritage

aspects of Challis Ave and Victoria St are not diminished.
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ISSUE 3: NOISE IMPACT

I note that the Noise Impact Assessment document in the original DA sets has also not been 

superseded, and that my building at 6 Challis Ave remains tagged as a Sensitive Receiver R2).

Accordingly, my concerns about increased noise levels remain the same.

Noise from Internal Hall Multipurpose Court

The new documents with the modified design do not indicate whether the changes to the pool and 

hall building will have impact on what was previously listed as appropriate glazing on the side facing 

Challis Ave, nor do they indicate if the changes will impact the noise levels which were originally said 

to meet the NSW Educational SEPP noise emission requirements.

I repeat from my earlier submission that, as there is currently no facility approximating the internal 

hall multipurpose court, any noise from this new space (hall multipurpose court and stage area) will 

be in addition to that which currently is heard from the outside courts and the swimming pool.

I also repeat that meeting noise requirements is not just being met by the building design but is said 

to be contingent on the school and staff remembering to close various doors/and windows at certain 

times.

As previously submitted: If the DA is approved, I request that Council requires:

- an internal school management plan for the use of the new Internal Hall Multipurpose

Court outlining activities, times, noise control and staff roles. 

Construction Noise

My concerns are exactly the same as my original submission.

The original document states that Challis Ave (R2) will be subject to Highly Affected Noise Levels and 

notes that ‘strong community reaction to noise is expected’ and makes recommendations relating to 

management controls and appropriate communication with the community.

As previously submitted: If the DA is approved, I request that Council requires:

- construction to occur within Council Guidelines for work in the local government area,
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- clear and regular communication with ALL neighbouring properties as to when building

works will occur,

- the recommended Construction Noise and Vibration Management Plan to be prepared

and implemented, to minimize the noise impact on all neighbouring properties.

CONCLUSION

I have read the submissions from residents and the letter from Council relating to the original DA for 

the development of the St Vincent’s College site. In addition, I have read the amended documents 

submitted by the College, as well as revisiting some of the original documents which have not been 

superseded.

It can be seen through the documents that St Vincent’s has undertaken a number of significant 

changes that impact on the Challis Ave side of the College, and I am appreciative of those changes.

However, if the DA is approved, more direction needs to come from Council to ensure that the 

development is undertaken in the best possible manner:

- to maximize communication about the work,

- to undertake best practice in relation to ongoing and construction noise management, and

- to minimize the impact on the neighbourhood while achieving the broad aims of the

upgrade of St Vincent’s College.

If needed, I can be contacted via the details below to speak further to this response to the amended 

D/2023/878.

Regards

Lois Diamond

11/6 Challis Ave

POTTS POINT NSW 2011

m)

email)
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Submission – DA D/2023/878 – St Vincents College

Perica and Associates Urban Planning Page 1 of 8

Date: 11 July 2024

Ms Monica Barone
CEO
City of Sydney
456 Kent Street
Sydney NSW 2000

Attention: Julie Terzoudis, Senior Planner

Re: Submission – D/2023/878 Re-Exhibition – St Vincents College DA, 1 Challis Avenue,
Potts Point (from 6 Challis Avenue)

Dear Ms Terzoudis

This submission is on behalf of the owners of No. 6 Challis Avenue, Potts Point, being a residential 
townhouse/unit development containing 14 dwellings, within Strata Plan 32735, located 
directly to the north of the proposal, across Challis Avenue and opposite the proposed “multi-
purpose” building, with rooftop tennis court, to the west of the Garcia Building at 1 Challis 
Avenue, Potts Point.

This submission should also be read in conjunction with a previous submission dated 1 
November 2023 on behalf of No. 6 Challis Avenue.  That previous submission, and concerns 
raised therein, remains valid.

It is understood from the information available on Council’s DA Tracker website that the original 
DA proposal has been amended, although a full list of changes is not made apparent, apart 
from a response to Council’s urban design comments by the architect.

It is also apparent that the Council has provided a detailed 22-page Request for Information 
letter (“RFI”) to the applicant, dated 21 February 2024.  Given the nature and tenor of that 
letter, and the intended constructive nature of the previous submission dated 1 November 
2024 on behalf of the owners of No. 6 Challis Avenue, Potts Point, this submission concentrates 
on recommended changes and conditions to the amended proposal, in a constructive and 
reasonable way.

An overview of requested changes to the amended proposal and conditions is below,
followed by elaboration on those matters.
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Submission – DA D/2023/878 – St Vincents College

Perica and Associates Urban Planning (j.perica1@bigpond.com) Page 3 of 8

Height and FSR compliance (Points 1-2)

The height of the proposed “multi-purpose” building fronting Challis Avenue should be 
confirmed against survey levels.  The previous SEE stated the proposal opposite my client’s
property is stated to be 9m (SEE, Ethos Urban pg. 21).  This is incorrect, in my view and has not 
been corrected.

Building height is measured vertically from existing ground level to the topmost portion of a 
building.

There are some exclusions to this Building Height measurement for minor projections of skinny 
or small ancillary items on the rooftop, as contained in the definition of Building Height, as 
relevantly extracted below:

…including plant and lift overruns, but excluding communication devices, antennae, 
satellite dishes, masts, flagpoles, chimneys, flues and the like

It would be inappropriate to exclude the significant tennis court fencing on the rooftop from 
the Building Height measurement on the basis that it is “and the like” to the items cited in the 
definition above.

The RL to the top of the tennis court fencing is RL 36.58.  It is acknowledged this is 2m lower 
than the original DA, which is a positive change. The RL of the fence to the corner of Challis 
Avenue and Victoria Street is RL 33.5.

These RLs need to be reconciled with the surveyed ground levels at the lowest point 
immediately below these points to ensure compliance, given no variation request has been 
made, and given concerns raised by Council about height and scale.

Similarly, the FSR is stated to comply and this matter was raised by Council and has apparently 
not been addressed and reconciled.

If the DA exceeds either the Building Height or FSR, the DA cannot legally be determined in the 
absence of a Clause 4.6 Contravention Request(s).  This document is also important and should 
also be made publicly available for comment, as it seeks to justify why a building should be 
permitted to reasonably exceed a LEP development standard.

List of Changes (Point 3)

It is very difficult to understand the changes that have been made within the amended 
proposal.  There is no list of changes, as required by Clause 37(6) of the EPA Regulation 2021, 
which relates to the making of an amendment to a Development Application (“DA”) after 
lodgement, and states:

(6) If the amendment will result in a change to the development, the application must
contain details of the change, including the name, number and date of any plans
that have changed, to enable the consent authority to compare the development
with the development originally proposed
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Submission – DA D/2023/878 – St Vincents College

Perica and Associates Urban Planning Page 4 of 8

There is a table done by the architect responding to urban design issues within Council’s RFI,
but there must be a concise yet comprehensive and clear list of changes, as the application 
is being renotified and finding changes should not be an exercise akin to “Where’s Wally”.

Reduce Height/Ceiling Heights

The height of the proposed development to Challis Avenue (except for a decrease in tennis 
court fencing and increase in fencing to the west of the rooftop tennis court) has not changed.
The Councils RFI letter in February 2024 stated: 

The building should minimise floor to ceiling heights to the minimum required for BCA 
compliance. The necessity of an 8m ceiling height for a pool and multipurpose court is to 
be robustly justified as it contributes to the bulk and scale of the development.

This concern is shared by my client and in our previous submission.

The internal height has not been reduced and the 8m internal height for the pool, which could 
and should be reduced, and has not.

Require a Masonry Element to the Corner of Challis Avenue and Victoria Street

There have been some positive changes to the façade composition to Challis Avenue, 
reducing the extent of glazing, giving some depth to the façade and greater verticality.

However, the deletion of a corner masonry element, at the corner of Challis Avenue and 
Victoria Street, is a negative and retrograde change. This is illustrated in the applicant’s own 
comparative montages:
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Submission – DA D/2023/878 – St Vincents College

Perica and Associates Urban Planning Page 7 of 8

(a) Increase apparent landscaping to the edge of the high fence structure, to Challis
Avenue;

(b) Reduce streetscape impacts;

(c) Improve outlook for neighbours across Challis Avenue;

(d) Provide increased privacy for students from surrounding buildings; and

(e) Provide a better playing experience in the courts, especially if vines were perennial
and fragrant (e.g. Star Jasmine).

If this is not embraced by the applicant (it should) then it should be imposed as a condition by 
Council, including amendment to the landscape plan and ongoing maintenance.

Impose conditions of consent to regulate the rooftop area to be ancillary to the school use, 
with reasonable operating hours (e.g. no later than 8pm/sunset) – Point 10

This is reasonable and needs little explanation.

The elevated rooftop area should not be used as functions and will have obvious potential 
amenity impacts on neighbours given its elevated position.  It should be used for the use 
intended and this should be enforced by a DA condition(s), including reasonable hours until 
darkness.

Other reasonable conditions (as previously requested) should include:

The tennis court fencing should not have any signage, screening or additional mesh
attached;

limits on lighting of the tennis court and operating hours.

Signage, Lighting and Construction Conditions – Points 11-13

The proposed top-hamper wall sign on Challis Avenue is proposed to be illuminated.
Instead of any LED light box, this should be back-lit to be more sympathetic to the
design quality of the building and the heritage characteristics of the area.

A DA condition(s) should state there is no approval of illumination without separate
approval by Council, and that lighting should consider and reduce amenity impacts
on neighbours, including any future lighting.

Council should Impose other reasonable conditions to manage and mitigate
construction activities (hours, limits on noisy equipment, a Construction Management
Plan, pollution and run-off minimisation, dilapidation reports, neighbour liaison, noise
limits generally, protection of street trees etc.).

Dilapidation reports should be required for adjoining buildings and a copy provided to
Council and neighbours.

Noisy construction activities (rock saws, pile hammering and rock breaking and angle-
grinding) should not occur on weekends or prior to 9am weekdays.
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Submission – DA D/2023/878 – St Vincents College

Perica and Associates Urban Planning Page 8 of 8

Sandstone removed from the site should be reused in landscaping as much as possible
and conditions imposed regarding truck movements to not occur in early morning
hours.

In summary, the proposed development and design is, in parts, of a high quality.  However, 
there are aspects of the proposal that should not be approved, and the proposal should be 
refined and redesigned as outlined in this submission, generally consistent with an earlier 
submission on 1/11/2023. These changes are consistent with feedback already given by 
Council to the applicant and are entirely reasonable.

This submission has sought to be constructive about suggestions to mitigate impacts on my 
client and the area generally, by redesign and by conditions of consent, and we trust this
submission will be carefully and earnestly considered.  

I would be happy to discuss or clarify any of the above with Council and can be contacted 
on 0448 413 558.

Yours sincerely

Jason Perica
Director
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Attention: Julie Terzoudis 

RE: DEVELOPMENT APPLICATION REF. DA/2023/878: 1 CHALLIS AVENUE AND 1 
TUSCULUM STREET, POTTS POINT, NSW 2011

SUBMISSION ON BEHALF OF OWNERS CORPORATION SP45495
6-8 ROCKWALL CRECENT, POTTS POINT

Mecone
client

Council
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Recommendations

1. Updated Visual Impact Assessment Required

2. Fixed, Angles Louvres Required

3. Bethania Upper Level to be Face Brick, Not Dark Panelling

4. Delete Unnecessary Corner Feature to South-West of Bethania
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D/2023/878 – 1 Challis Avenue Potts Point

Could you please ensure that adjacent community concerns are assessed and alternative 
design options reviewed when council considers this proposal?

Member for Sydney
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2153 

2153/JH:ef 
01 November 2023 

Chief Executive Officer 
City of Sydney 
456 Kent Street 
Sydney NSW 2000  

2153 – PROPOSED DEVELOPMENT AT 1 CHALLIS AVENUE, POTTS POINT & 1 TUSCULUM STREET, 
POTTS POINT – DA/2023/878.  

Architectural Projects were commissioned by Hotel Challis at 21-23 Challis Avenue, Potts Point to assess the 
Heritage Impact of the proposal related to DA/2023/878 . Hotel Challis is located directly to the east of the 
Portion of the subject site.  

The Development Application by St Vincent’s College relates to the site of 1 Challis Avenue, Potts Point and 
1 Tusculum Street, Potts Point. 

HERITAGE SENSITIVITY  
The site is listed as a Heritage Item in Sydney LEP 2012. 
Two LEP listings apply to the College, St Vincent’s Convent Group and former Bethania and Carmelita, Items 
I1121 and I1122 respectively. 
The site lies within the Potts Point Heritage Conservation Area. 

Potts Point Heritage Conservation Area specifically mentions the importance of landscaping at rear of school 
and the need to reinforce this. (refer attached) 

Heritage Items and Conservation Areas within the vicinity include: 
Sydney Harbour Naval Precinct, including Garden Island (I1116);
2 and 4 Challis Avenue – Terrace group “Korein” and “Maroura” (I1123);
2A Challis Avenue  Flat building “Camelot Hall” (I1124);
8 Challis Avenue – Terrace house “Belgravia” (I1125);
21 23 Challis Avenue – Terrace group “Byrock”and “Uralla”(I1126);
25 27 Challis Avenue – Terrace group “Highclere”and “Romney Hall”(I1127);
29 Challis Avenue – Terrace house “Saraville”(I1128);
55 MacLeay Street – Terrace house “Santa Fe”(I1139);
57 59 MacLeay Street – Former artists’studio “The Yellow House”(I1140);
McElhone Stairs (I1148);
2 4 Rockwall Crescent – Terrace group (I1152);
5 Rockwall Crescent – House “Rockwall” (I1153);
6 16 Rockwall Crescent – Terrace group “Brunswick Terrace”(6–14 Rockwall Crescent) (I1154);
10 20 Rockwall Crescent – Terrace group “Pamela Terrace”(16 20 Rockwall Crescent) (I1155);
46 52 Victoria Street – Terrace group (I1164);
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55 69 Victoria Street – Terrace house (55 Victoria Street) (I1165);
55 69 Victoria Street – Terrace group (57 59 Victoria Street) (I1166);
55 69 Victoria Street – Terrace group “Hortonbridge Terrace”(61–69 Victoria Street) (I1167);
75 99 Victoria Street – Terrace house “Edina”(75 Victoria Street) (I1168);
75 99 Victoria Street – Terrace house “Hordern House” (77–79 Victoria Street) (I1169);
75 99 Victoria Street – Terrace house (81 Victoria Street) (I1170);
75 99 Victoria Street – Terrace group (83 85 Victoria Street) (I1171);
75 99 Victoria Street – Terrace house (97 99 Victoria Street) (I1172); and
80 102 Victoria Street – Terrace group (I1173).

SIGNIFICANCE 
The Potts Point Heritage Conservation Area is highly significant. 
The following statement of significance is taken from the State Heritage Inventory listing sheet for the Potts 
Point Heritage Conservation Area: 

The Potts Point Conservation Area provides evidence of the subdivision of the early land grants 
and the consolidation of development in Potts Point during the nineteenth and twentieth 
centuries, reflecting the evolution of the locality from a district of substantial nineteenth century 
villas, to one characterised by terraces of late nineteenth and early twentieth century interspersed 
with early to mid-twentieth century apartment housing and several surviving grand houses. 
Together with adjoining Elizabeth Bay and Rushcutters Bay, nowhere else in Australia were 
apartments built to this height or level of density. This creates streetscapes of strong urban form 
and Victorian, Federation and Inter - war character. 

The area provides building types which represents the last 150 years of development and coexist 
in a harmonious way. Despite the intrusive nature of later high rise towers, whose impact is 
disproportionate to their proportion of built area, the area provides a highly cohesive character 
although the towers visually dominate the background of low scale streetscapes. 

The commercial strip along Darlinghurst Road, together with Fitzroy Gardens and the El Alamein 
Fountain, provide a continuing civic and visual focus for the area. 

The site and building are highly significant. 
The following statement of significance is taken from the State Heritage Inventory listing sheet for St 
Vincent’s Convent Group including buildings and their interior s and grounds: 

St Vincent’s College is of historic significance for its long association with the historical 
development of Potts Point and with Tarmons, one of the earliest residences, and with the Sisters 
of Charity, the founding order of the school. 

There are early historical associations with Sir Maurice O’Connell and Sir Charles Nicholson the 
first and second owners of the original Tarmons House. 

The site is associated with a number of architects of note. The 1886 building was designed by 
prominent architects Sheering and Hennessey. The 1863 building was possibly designed by 
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Government Architect Mortimer Lewis. The Chapel was transposed to Gothic details by Sydney 
architect Arthur Polin. The 1938 College Building was designed by Clement Glancy Senior, an 
architect who designed a number of institutional buildings for the Catholic Church. 

The Victoria street frontage of the buildings on the site have high aesthetic significance and 
landmark qualities, in particular the main 1866 building, smaller 1886 building on the southern 
and the 1938 building. 

The main 1886 Victorian Gothic style building and the Small School Hall in the same style, and 
the 1901 Federation Gothic Revival Style red brick and sandstone building have high significance 
for their architecture. 

Bethania (now Garcia) on Challis Avenue has high aesthetic significance as a terrace group of 
building built in 1910 transitional from the Victorian Italianate architecture to the front façade to 
the Art Nouveau Interiors. 

The 1938 building has medium significance for its inter-war architecture which references the 
Gothic Revival style of the 1886 school building and interpreted this style through modernist 
architectural influences. 

St Vincent’s College has strong associations with students and their families, staff, and the Sisters 
of Charity and with numerous significant events over the years in its operation as a school. St 
Vincent’s School has strong association with the Sisters of Charity and with educational 
philosophy associated with the order which contributes to the contemporary esteem held by the 
college. 

St Vincent’s College, its site and fabric as an institution is important in demonstrating the 
development of the school founded by the Sisters of Charity that had its origins in 1853 and that 
has been operating as St Vincent’s College since 1882

DESCRIPTION 
The main northern elevation of Garcia Building faces Challis Avenue. The building appears as rows of grand 
white three storey terrace dwellings of the Federation Free Classical style with rendered stucco finish. 

There is an open space that links Challis Avenue to the internal courtyard and including 2 trees of high 
significance, brush box and liquid amber, 3 trees of moderate significance, and 2 frangipanis. 

The Statement of Heritage Impacts (SOHi) prepared by Vivian Sioutas include the following key points 
regarding the history of the site. 

The Sisters of Charity have a long association with this site at Potts Point, having purchased the 
Tarmons Estate in 1856. 

The current subdivision pattern along Challis Avenue was formed from the subdivision of two 
larger estates or original land grants to Dr HG Douglas and John Busby. .  
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Garcia building (formerly known as Bethania and Carmelita) were completed in 1910 

Only minor changes have been made to the buildings since their construction. These changes 
include refurbishment of bathroom areas, enclosure of fire stairs, demolition of rear wings, 
changes to room division. 

Demolition of 3-storey rear wings is not considered a minor change and there is huge scope to interpret the 
form of these rear wings in any new development. 

The heritage impact statement report notes: 

The proposed new building on the corner of Challis Avenue and Victoria Street will have minimal 
impact on the Potts Point Conservation area. 

With respects to the Potts Point Heritage Conservation Area, the (new) Bethania Building is 
considered to have a negligible impact as it replaces the rear wings with a new building of 
similar bulk, scale and form and is sufficiently setback. The multi-purpose and sporting facility will 
also have a minimal impact on the Potts Point Heritage Conservation Area as it will not 
significantly affect views, retains the sandstone wall that defines the corner and contributes to 
the character of the area and will be sunken and recessed to reduce the expansiveness perceived 
from the street. 

Sandstone boundary wall 
The existing sandstone boundary wall will be replaced like for like for the base of the new 
building. Sandstone will be sourced to match and will be sized, finished and fixed to match the 
existing wall. 

The new building is not of similar bulk, scale, form and setback. 

The footprint of the original building provided a minimum setback of 3m, which should guide any new 
development in terms of impact to retain a garden buffer to adjacent heritage item, scope exists to interpret 
the footprint of the original building which will enhance its interpretation. 

The sandstone wall that defines the corner and contributes to the character of the area is not retained but 
rebuilt. 

IMPACT ASSESSMENT  
A review DA/2023/878 submitted to City of Sydney Council raises the following key issues: 
1. Loss of Landscape setting
2. Bulk and Scale of the new Bethania building
3. Lack of adequate setback
4. The lack of contextual fit
5. Building Height non-compliance
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1. Loss of Landscape setting
The proposed Bethania building will be located in an area which currently has substantial planting and
landscape setting to the large extent of development within the grounds of the school. Substantial planting
to the perimeter is removed which impacts on the adjacent heritage items and heritage conservation area.
The loss of all mature landscaping and the retention of an area of deep soil which is not compatible with the
provision of any reasonable landscaping is not considered appropriate.
There is no significance grading of trees that are proposed to be removed in the Heritage Impact Statement.

Trees of high significance, brush box and liquid amber, 3 trees of moderate significance, and 2 frangipanis 
are removed. 

The development results in a loss of mature tree canopy on the Eastern side of the block which is an 
important element in the visual softening of the site and restricts visibility to the internal landscape courtyard 
of the school. 

2. Bulk and Scale of the new Bethania Building
The proposed new Bethania building has the appearance of a five (5) storey and reduces the setback off
both boundaries and is visible to the HCA from Rockwell Lane and within the site of St Vincent’s college.

The new sports facility is a much larger building and its form and scale of the development as viewed from 
Challis Ave and Rockwell Place is not consistent with the requirements for the site or for the heritage 
conservation area which is known as the Potts Point/Elizabeth Bay Heritage Conservation Area. The 
expansion of the site of the sports facility results in removal of 2 trees of high significance, and 3 trees of 
moderate significance. 

3. Lack of adequate setback
The lack of setback associated with the new building form is not consistent with the setbacks of the original
rear wing. The setback to the reconstructed wall fails to reinforce the masonry character of the corner
sandstone boundary wall.

4. The lack of contextual fit
While the building sits below the height plane there is still a significant increase in mass and the articulation
of the sports facility results in a building of commercial appearance with an overly strong horizontal
proportion which is not compatible with the character of the HCA.

The reference to the 1970’s school block on the site with overly strong horizontal is the wrong reference for 
the new building. The 1970’s building provide a contemporary masonry façade that related to other 
significant buildings on site. The current building does not provide contemporary masonry façade. 

5. Building Height non compliance
The relevant maps identify the maximum number of storeys as 4.

We do not consider that the Bethania Building complies with the 4 storey control. 
The provisions of 4.2.1.1 which state: 

(2) The maximum may only be achieved where it can be demonstrated that the
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proposed development: 
(a) reinforces the neighbourhood character;
(b) is consistent with the scale and form of surrounding buildings in
heritage conservation areas; and
(c) does not detract from the character and significance of the existing
building.

The internal void level makes the building appear as a 5 storey building except for its with a small setback to 
the East boundary in part and set down to the Southern built form is only 4 storeys. The floor to floor 
heights of the new addition can be substantially reduced. The appropriate scale is the original building. 

6. Setbacks non compliance
The objectives of this clause 4.2.2 of the SDCP states:

(a) Ensure development:
(i) is generally consistent with existing, adjacent patterns of building
setbacks on the street; and
(ii) maintains the setting of heritage items and is consistent with building
Setbacks in heritage conservation areas.
(b) Establish the street frontage setback of the upper levels of residential flat
buildings, and commercial and retail buildings.
(c) Encourage new building setbacks where appropriate to reinforce the areas
desired future character.

The development provides for, in the most part, a nil setback to the shared boundary with 21 Challis Avenue 
which is not consistent with existing, adjacent patterns of building setbacks on the street; or maintains the 
setting of heritage items.  

The SEE prepared by Ethos notes: 
The proposed building envelope has undergone significant design development through multiple 
iterations in order to present a more skilful design, with collaborative advice from Ethos Urban. 
The proposal includes: 

Additional setback from the Rockwall Lane boundary to the top floor of the Bethania
Building
The multipurpose facility is lowered into the site, well below the LEP maximum height,
inclusive of the rooftop sports court netting
When viewed from the Rockwall Crescent properties, the Bethania Building volume is
generally constrained to be within the extent of the existing Garcia Building, which
currently occludes views from to iconic elements.
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CONCLUSION 
While the significant design development may have improved the appearance of the proposal. It still falls far 
short of what would be considered an appropriate development in a highly sensitive HCA. There is no 
dialogue with the character of the site. The setback to stone wall fails to reinforce the corner and the 
masonry character of the façade. 
The grid of sports facility relates to the 1970s building and not the more significant buildings on the site. 

As such the proposal does not conserve the heritage significance of the heritage item or the heritage 
significance of the heritage conservation area.  
The proposal does not appropriately respond to the character of the site or the heritage conservation area. 
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PROPERTY | PLANNING | CONSTRUCTION

Suite 110, Level 1, 203-233 New South Head Road, Edgecliff NSW 2027
PO Box 305, Edgecliff NSW 2027

Tel: (02) 8711 0944 Fax: (02) 8711 0955 Email: 

BY EMAIL:

RE: OBJECTION TO DEVELOPMENT APPLICATION DA/2023/878
PROPERTY: 1 CHALLIS AVENUE, POTTS POINT AND 1 TUSCULUM STREET, POTTS 
POINT

1. Permissibility
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2. Boundary fence

3. Bulk and Scale
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4. Heritage Impact
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5. Amenity Issues
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Conclusion
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BOSKOVITZ LAWYERS

ANTHONY BOSKOVITZ
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Submission – DA D/2023/878 – St Vincents College

Perica and Associates Urban Planning ( Page 1 of 9

Date: 1 November 2023

Ms Monica Barone
CEO
City of Sydney
456 Kent Street
Sydney NSW 2000

Attention: Rebecca Gordon, Senior Planner

Re: Submission – D/2023/878 – St Vincents College DA (from 6 Challis Avenue)

Dear Ms Gordon

This submission is on behalf of the owners of No. 6 Challis Avenue, Potts Point, being a residential 
townhouse/unit development containing 14 dwellings, within Strata Plan 32735, located 
directly to the north of the proposal, across Challis Avenue and opposite the proposed “multi-
purpose” building, with rooftop tennis court, to the west of the Garcia Building.

An overview of key concerns with the proposal is below, including recommended changes, 
followed by elaboration on those matters:

Objections:

1. The proposed building, with rooftop tennis court and high roof fencing, exceeds the
15m Building Height Standard.

2. A Clause 4.6 Contravention request to exceed the height limit is needed.  This should
be made publicly available, as it is a crucial part of justifying the proposal.

3. The proposed rooftop tennis court will cause adverse visual impacts to the streetscape
and adverse heritage impacts upon the Conservation Area and adjoining Garcia
Building, being a heritage item.

4. Heritage and tree impacts generally.
5. Impacts from increased drop-offs and traffic on Challis Avenue.

Recommended Changes and Conditions:
6. The tree to the west of the Garcia Building should be retained and the proposal

redesigned.
7. The rooftop tennis court should either be removed or moved to the west, furthest away

from the Garcia Building (like the existing position).
All design measures should be incorporated to reduce the adverse visual impacts of a
7m high fence around the rooftop tennis court, if it is retained.  Particularly important is
reducing the fence height and maximising a landscaped buffer to the north of the
tennis court, allowing visual screening and greenery to grow on the fencing.
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For clarity, the site of No. 6 Challis Avenue relative to the subject development site is shown 
below:

The objections and recommended changes above are elaborated upon below.

Height and Rooftop Tennis Court (Points 1-3)

The height of the proposed “multi-purpose” building fronting Challis Avenue opposite my 
client’s property is stated to be 9m (SEE, Ethos Urban pg. 21).  This is incorrect, in my view.

Building height is measured vertically from existing ground level to the topmost portion of a 
building.

Recommended Changes and Conditions (Continued):
9. The western rooftop terrace area has city views and will likely be used for

entertainment.  Conditions of consent need to contemplate and regulate its use to be
ancillary to the school use, with reasonable operating hours (e.g. no later than 8pm).

10. Other conditions should be imposed to regulate impacts including hours of illumination,
signage conditions, no screening devices added to the tennis court fencing,
construction and noise conditions.

11. Any changes to parking arrangements in Challis Avenue should only occur after wide
consultation with neighbours.
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There are some exclusions to this Building Height measurement for minor projections of skinny 
or small ancillary items on the rooftop, as contained in the definition of Building Height, as 
relevantly extracted below:

…including plant and lift overruns, but excluding communication devices, antennae, 
satellite dishes, masts, flagpoles, chimneys, flues and the like

It would be inappropriate to exclude the significant tennis court fencing on the rooftop from 
the Building Height measurement on the basis that it is “and the like” to the items cited in the 
definition above for the following reasons:

The fencing is significant – being 7m high, and measuring approximately 33m x 23m,
from scaling of the plans as it is not dimensioned (or a perimeter of around 110m);

The fencing is stated as chain wire in the SEE; and despite euphemisms on the plans
that it will be transparent (thereby implying not seen), it will be very visible;

The items excluded in the definition are small, skinny or “one-off” minor items with
minimal visibility (like flagpoles, masts, chimneys, flues “and the like”);

The proposed large and expansive fencing is not “and the like” in the context and
intent of the definition;

The fencing is a long and co-ordinated structure that will be very visible (one does not
need to look far to the visual impact given the existing tennis court on the corner of
Challis Avenue and Victoria Street:

Given the court runs east-west, it is likely sun control devices may be erected over time,
which may not be structures.
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Accepting that the tennis court fencing needs to be including in the definition of building 
height, then the height of the building exceeds 15m, being the maximum building height
standard in Sydney LEP 2012.

The RL to the top of the tennis court fencing is not provided on all elevations, but from the 
“Materials Elevation” to Challis Avenue it is shown to be RL 38.58.  The ground RL from the survey 
towards the west is shown to be RL 23.2-23.3.  This accords with a Building Height of 
approximately 15.3-15.4m.  This also accords with the Building Height line shown on the 
architectural plans (red line below) which illustrates the tennis court fencing to be above 15m 
as I have estimated from the survey – see extracts below:

This matter is important, as the building is over 15m and is therefore is required to be 
accompanied by a written Clause 4.6 Building Height contravention Request.  It is not.  The DA 
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cannot legally be determined in the absence of a Clause 4.6 Contravention Request.  This 
document is also important and should also be made publicly available for comment, as it 
seeks to justify why a building should be permitted to reasonably exceed a LEP development 
standard.

The proposed rooftop tennis court will cause adverse heritage and visual impacts, to the 
streetscape and to the outlook of No. 6 Challis Avenue. The proposed fencing will detract from
the important heritage item of the adjoining Garcia Building and the significance of the 
Conservation Area.

This is illustrated in the photos below, showing the setting of the Garcia Building and the current 
importance of trees and sandstone walls in the setting and significance of the item, 
streetscape and area:

These concerns of heritage and streetscape impacts favour movement of the tennis court to 
the west (like the current position) and retaining as many trees as possible.

Heritage and Tree Impacts (Point 4)

This issue has been explained above.  The setting of the Garcia building heritage item and the 
Conservation Area will be negatively compromised by the proposed rooftop tennis court and 
high fencing, in its current position.  

679



Submission – DA D/2023/878 – St Vincents College

Perica and Associates Urban Planning ( Page 6 of 9

There is also a significant tree adjoining the Garcia Building, to its west.  This tree is proposed to 
be removed, as shown below.

This area is proposed as a pedestrian entrance.  The design, functioning of the entrance, 
streetscape and heritage significance of the Garcia Building would be better respected if this 
tree was retained, and the new multi-purpose building being setback further from the Garcia 
Building.

Increased Drop-offs and Traffic Impacts (Point 5)

Challis Avenue will become much busier with drop-offs and pick ups given the proposed new 
“main entrance” to the west of the Garcia Building, as illustrated in the plan extract above.  

While the proposal states that the existing student capacity will not change, the traffic and 
parking impacts will be redistributed by the changes, to the adverse impact of residents on 
Challis Avenue.

It is important that any changes to street parking arrangements only occur after full 
consultation with residents.  It is also important that the hours of operation of the facilities not 
be late into the night, given the already extended periods of impacts from school hours.

Recommended Design Changes (Points 6-12)

Retain Tree and increase eastern setback (Point 6)

As outlined above related to Point 4, the existing significant tree, heritage impacts and intent 
to establish a main entry warrant and justify the existing tree to the west of the Gracia Building 
to be retained.

The new multi-function building should be moved to the west to allow retention of this tree.  
Given the rooftop has ample space for a terrace and there is potential for ancillary space to 
the south, this is a reasonable recommended change.
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Rooftop Tennis Court (Points 7-9)

In addition to retaining the tree and moving the building westwards, the rooftop tennis court 
should either be removed or moved to the west.

It is acknowledged and understood that an existing tennis court exists on the corner of the site,
however, this is not above the height limit, and not adjoining an important heritage item.

The movement or swapping of the tennis court and terrace area would also make the terrace 
area more proximate to the teacher’s area in the Garcia Building, in turn making the area 
more accessible and suitable for teachers than functions, and would reduce heritage impacts 
from the 7m rooftop tennis court fence on the Garcia Building.

The height of the rooftop tennis court fencing should be reduced.  7m seems excessive for 
young girls/teenagers.

The fencing posts and fencing should be black in colour. 

Further, to provide greater landscaping, and importantly to allow vines to grow on the fence 
to soften its visual appearance, it is recommended the perimeter landscape bed be widened 
to abut the ten nis court fencing.  Any access to the landscaped bed could be from gates or 
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hatches within the tennis court fence, obviating the need for a path between the tennis court 
and landscape bed.

Similarly, there should be no need for a balustrade to the landscaped bed.  It would be better 
to provide deeper soil for sustaining planting by having the landscaped bed be the balustrade 
(i.e. 1m high with greater internal soil depth).  

Tennis Court Rooftop Terrace Area – Hours and Use (Point 9)

As previously mentioned, the rooftop terrace and the tennis court should be swapped in 
location.

If the rooftop terrace is retained to the west (which the applicant no doubt desires due to 
views), then the available views and size make it likely to be used for functions and 
entertaining. 

A condition of consent should disallow use of the rooftop terrace for functions and 
entertainment.

A further condition should be imposed regarding hours of use on both the tennis court and the 
outdoor terrace (no later than 8pm, or sunset, whichever later).  

Standard conditions should be imposed regarding noise limits and no outdoor speakers or 
amplification systems, given the elevated nature of the area and the surrounding residential 
area.

Other Matters – Illumination, Traffic changes and Notification (Points 10-12)

The tennis court fencing should not have any signage, screening or additional mesh attached, 
which can be ensured by a condition of consent.

The illumination of the signage should also be subject to a condition requiring an automatic 
switch-off at 10pm daily (until 7am the next morning).

The proposed high vertical wall sign on Challis Avenue is proposed to be illuminated.  Instead 
of any LED light box, this should be back-lit to be more sympathetic to the design quality of the 
building and the heritage characteristics of the area.
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Conditions should be imposed requiring no removal or pruning of any tree outside the site (i.e.
street trees) and tree protection measures of street trees during construction.  

Noisy construction activities (rock saws, pile hammering and rock breaking and angle-
grinding) should not occur on weekends or prior to 9am weekdays.

Sandstone removed from the site should be reused in landscaping as much as possible and 
conditions imposed regarding truck movements to not occur in early morning hours.

Any changes to parking arrangements in Challis Avenue should only occur after wide 
consultation with neighbours.

In summary, the proposed development and design is of a high quality.  However, there are 
aspects of the proposal that cannot and should not be approved, and the proposal should 
be redesigned as outlined in this submission.  This submission has sought to be constructive 
about suggestions to mitigate impacts by redesign and by conditions of consent, and we trust 
this submission will be carefully and earnestly considered.  

I would be happy to discuss or clarify any of the above with Council and can be contacted 
on 

Yours sincerely

Jason Perica
Director
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